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PROCEEDI NGS

COW SSI ONER BYRON: We're on the record. Good
nmorning. |'msorry for the late start. W had alittle
techni cal probl em

This is Comm ssioner Jeff Byron, Presiding Menber
of the Ivanpah Solar Electric Generating Station
Application for Certification

Wth ne is the Associ ate Menber of this
Conmi ttee, Comm ssioner Boyd; and his advisor, Timd son
To ny right is my advisor, Kristen Chew.

The Hearing O ficer is M. Paul Kraner.

And we are here in Sacramento to conduct a
Conmittee conference on this project. You all know that
on August 3rd we issued the Presiding Menber's Proposed
Deci sion for the lIvanpah Solar Electric Generating System
Project. And we're here today to consider whether the
Conmi ssi on shoul d adopt, nodify, or reject the PVMPD and
errata.

We're certainly interested in coments from al
the parties, and we also invite the public to participate
this nmorning. The plan is to go until about the noon hour
and break for lunch and then go back at it this afternoon
as long as we need to make sure that we cover everybody's
concerns and interests.

I'd like to thank you all for being here this

EHLERT BUSI NESS GROUP (916) 851-5976
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norni ng. Thank you, Conm ssioner Boyd, for being here as
wel | .

I"mgoing to turn it over to our Hearing O ficer
for introductions and get us started. M. Kraner.

HEARI NG OFFI CER KRAMER:  Ckay. Thank you. Let's
begin with the applicant then

MR HARRI'S: Good norning. This is Jeff Harris
on behalf of the applicant with Ellison, Schneider &
Harris.

Wth me fromny office, M. Geggory Weatl and
sitting behind nme; and the brains of our operation
Ms. Sanmant ha Pottenger, who's done all the hard work and
heavy lifting. Appreciate having her.

Steve de Young to nmy right is the Vice President
of Environnmental Safety and Health. And then to his right
is M. Todd Stewart, who's the project nmanager

There are al so several other folks sitting back
here from CH2M HI LL, our experts, who can introduce
t hensel ves when they're call ed upon

HEARI NG OFFI CER KRAMER:  And staff?

MS. HOLMES: Caryn Hol nes, staff counsel

The project manager, John Kessler, will be here
shortly.

And we have several staff nenbers in the audience

who will be participating later, and they can introduce

EHLERT BUSI NESS GROUP (916) 851-5976
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t hensel ves at that tine.

HEARI NG OFFI CER KRAMER:  Thank you

Fromthe BLM? | see M. Tom Hurshman in the back
row who raised his hand. W'I| recognize him Anyone
el se with you?

MR, HURSHVAN: | don't believe so.

HEARI NG OFFI CER KRAMER: He says he doesn't
bel i eve so.

Do we have anybody fromthe California Departnent
of Fish and Gane?

CURE? Ckay.

Fromthe Western Watersheds Project?

DR. CONNOR: M. Kramer, this is M chael Connor.
I"mon the tel ephone.

HEARI NG OFFI CER KRAMER: Ckay. Great. W hear
you. Thanks.

Def enders of Wldlife?

Basi n and Range Watch?

Let me check ny list. They nmay announce
t hensel ves | ater.

Sonebody on the phone is shuffling papers and
we're hearing that. So if you can nute yourself, we'd
appreciate it.

The Center for Biological Diversity?

MS. BELENKY: Yes. This is Lisa Belenky with the

EHLERT BUSI NESS GROUP (916) 851-5976
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Center for Biological Diversity. And Ileene Anderson is
al so attending today. And we'll be testifying.

HEARI NG OFFI CER KRAMER: (Okay. Sierra d ub?

M5. SMTH. |I'mnot certain if there's anybody
frommnmy organi zati on on the phone or not. Scott Cashen is
avai | abl e by phone today, our expert though.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

California Native Plant Society?

MR. SUBA: This is Greg Suba from California
Pl ant Society.

HEARI NG OFFI CER KRAMER: And County of San
Ber nar di no?

MR. BRI ZZEE: Yes, Bart Brizzee, Deputy County
Council for the county of San Bernardino. | believe Peter
Brierty fromCounty Fire is also on the phone.

HEARI NG OFFI CER KRAMER: Are you there M.
Brierty?

And then in the past we've had representatives
fromthe Nevada Departnent of Aviation. |s anyone from
t hat agency with us today?

MR HALL: On the line is Charles Hall and Bart
Silverstein with the Cark County Departnent of Aviation.

HEARI NG OFFI CER KRAMER:  So how do you spell your
| ast nanes?

MR HALL: Charles Hall, Ha-I-1I. Mar k

EHLERT BUSI NESS GROUP (916) 851-5976
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Silverstein, Ma-r-k S-i-l-v-e-r-s-t-e-i-n

HEARI NG OFFI CER KRAMER: Sorry. And the second
gent | eman was?

MR HALL: Mark Silverstein. [It's Mark with a k
Silver s-t-e-i-n.

HEARI NG OFFI CER KRAMER: Ckay. Thank you. | was
doing a few things at once.

Anyone from Southern California Edi son, one of
our past visitors?

kay. |Is there anybody else in the roomor on
t he phone who wants to introduce thensel ves?

MS. HUGHSON: Debra Hughson with Mjave Nationa
Preserve. |I'mhere with David More.

HEARI NG OFFI CER KRAMER: (Okay. Debra. Could you
spel |l both your names for us?

MS. HUGHSON: D-e-b-r-a, Hu-g-h-s-0-n

MR. MOORE: And David More, Mo-o-r-e.

HEARI NG OFFI CER KRAMER:  That was the Mj ave
Nat i onal Preserve.

M5. HUGHSON: Correct.

HEARI NG OFFI CER KRAMER: Anyone el se wishing to
i ntroduce themnsel ves?

Okay. Well, let's go forward then.

The purpose of today's hearing is two-fold. W

have a comment period that's continuing to run for the

EHLERT BUSI NESS GROUP (916) 851-5976
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6
Presi di ng Menber's Proposed Decision. And this is a forum
where especially nmenbers of the public can give us their
comments if they prefer to provide themorally rather than
submit themin witing. The tinme to submit those comments
t hough i s extended until Septenber 2nd.

But the reason we hold these conferences before
that deadline is -- well, of course, if we held it
afterwards, we would effectively extend the deadline and
that woul d be counterproductive. But it's a forum where
we try to get the applicant and the staff and any of the
parties who are interested in doing things like, for
i nstance, nodifying conditions, to tell us about those by
this time so then we can di scuss them and face to face.
It's a lot nore efficient than trying to work out m nor
changes to conditions by an exchange of docunents.

And then in addition, for this particular case,
we noticed an evidentiary hearing. W wanted to have that
available to the parties if it was necessary for any
particul ar reason to provide additional evidence into our
record, to have a nore conplete record on which to base
our final decision.

So we will -- | suspect first what we'll need to
do is discuss what the parties wish to offer by way of
additional evidence and then discuss whether it's

appropriate for the Committee to take that or if it's

EHLERT BUSI NESS GROUP (916) 851-5976
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necessary. And then we will -- to the extent we decide
that evi dence should come in, we will take that in
probably a sonewhat free-form manner and then we'll take
public coment as well and discuss any particul ar issues
that any of the parties have with the conditions or any
ot her part of the decision.

| note that we've not received detailed coments
fromthe parties about the decision itself. So it may be
that we'll be in the nbde of just relying on the fina
filings. But we'll just have to see how that works out.

Do any of the parties wish to nmake sonme ki nd of
openi ng conments before we get rolling?

MS. HOLMES: Just scheduling conments. There's a
REAT team neeting this norning. And so staff was hoping
to check back in with folks at noon. And that rmay nodify
or effect some of the comments that we have to nmake on
bi ol ogi cal resources. So if it's not feasible to put over
bi ol ogi cal resources until this afternoon, we'd like to at
| east reserve the opportunity to revisit biologica
resources after we've had a chance to | ook back with the
peopl e who are attendi ng the REAT neeti ng.

MS. SMTH. M. Kramer, Scott Cashen is attending
the Calico workshop this norning. And | spoke with him at
9:00. So unfortunately he's only available until 1:00,

unless | can figure out sone way to pull himout of the

EHLERT BUSI NESS GROUP (916) 851-5976
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wor kshop.

HEARI NG OFFI CER KRAMER: M. Harri s.

MR, HARRIS: M. Kraner, a couple introductory
comments fromthe applicant.

First off, thank you for being here. It is a
really great day in a |lot of ways, although we obviously
have sone things we want to talk about. But it's an
i mportant day and we appreciate your work getting out the
dock. It's a significant step forward.

In terms of what might be coming in today, yeah
I do have a concern about the process and particularly new
evi dence that mght be coming in. The Conmm ssion has a
tradition of accepting additional evidence, for exanple,
froman air districts who files a docunent after your
record closes. That's pretty clearly the kind of things
you' ve done in the past at the PWMPD heari ngs.

But in terns of accepting new evidence on topics
that are closed without a showi ng of good cause, to ne,
that is a break with the precedent that the Comm ssion
uses these PMPD hearings for.

| guess I'mparticularly concerned about a | ot of
docurments that have been filed last nminute. In
everybody's defense, there wasn't a specific filing
deadline. But at 9:15 this norning, Native Plant Society

files what they want to tal k about today.

EHLERT BUSI NESS GROUP (916) 851-5976
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And, Geg, |I'mnot picking on you for that
reason.

MR. SUBA: That's the reality of it.

MR HARRI'S: There wasn't a deadline. Geg's not
| ate.

But we are sonewhat concerned about what m ght
cone in. There is a hearing record in the proceedi ng
which is the evidence taken and the transcripts. That's
di fferent than reopening your record to accept public
comment, which is | think typically what we do at these
conferences. And so a lot of the docunents that are
pre-filed here or witten filed ahead of tine here, 9:00
or earlier, are docunents that go back several years.
They' re not things that are new since the March 22nd
hearing. And there's no showi ng of why sonme of these
scientific papers, in particular, could not have been
pre-filed and discussed as part of the evidentiary record.
They pre-date the evidentiary record.

But having said all that, |I think that you're
well within Comm ssion tradition to accept those docunents
as public coment. People can certainly attach themto --
they could attach themto their filings, which are due on
the 2nd. You could accept them now as public conment.

Qur concern is really related to whet her you put

on a witness who testifies subject to cross-exam nation

EHLERT BUSI NESS GROUP (916) 851-5976
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10
just like a particular evidentiary hearing on things that
haven't been pre-filed. | guess what we're going to be
hoping to do is everything cone in. Everything that's
been filed ought to come in. Cone into the record. It's
appropriate that it cone into the record

VWhat we're going to start being a little
concerned is about w tnesses and cross-examn nation and
t hose processes. And so | wanted to kind of set that up
as our concerns noving forward.

But I'mglad to answer any questions you have
about those. W have specific coments on various issues,
and I've got a lot of cormments on SB 34, on the desert
tortoise relocation issued that's been raised, and we can
tal k about those specific issues and how we can address
t hose when you get to each one of those. Thank you for
the opportunity to nake those introductory remarks.

COW SSI ONER BYRON:  Anyone el se?

MS. BELENKY: This is Lisa Belenky with the
Center for Biological Diversity.

First of all, we appreciate you are having a
hearing today. And it is an evidentiary hearing as it was
noticed. Al of this -- | don't knowif this is the
proper time to argue about the admissibility of the
evi dence and whether we should take testinony. But from

the Center's point of view, the final EIS and docunents

EHLERT BUSI NESS GROUP (916) 851-5976
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11
submitted by staff to all of the parties show that there
have been significant changes particularly in the
transl ocati on plan and that many of the inpacts of those
changes were not actually before the Conmm ssion and have
never been reviewed in an evidentiary hearing. And those
are all of the information that the Center submitted for
this evidentiary hearing. Goes to those new i ssues that
have not been fully vetted in an evidentiary hearing. And
we believe they should be accepted and we shoul d be
all owed to have testinmony on this question

HEARI NG OFFI CER KRAMER: Coul d you be a little
nore specific about -- are you tal king about issues beyond
the tortoise or just basically related to the tortoise?

MS. BELENKY: Primarily relating to the
transl ocation plan relating to the tortoi se which has
changed significantly since the hearing that we had back
in March -- is that when we were here? Yes. Primarily.

HEARI NG OFFI CER KRAMER: The Committee is aware
for no other reason than sone of the nenbers' exposure in
ot her cases that there has been sone new information that
has cone out about the continuing studies of the Fort
Irwin projects. And | think we are interested in trying
to see that all of our cases are deci ded upon basically
t he sane outside evidence, and evidence that's not project

specific with regard to that. So we are interested in

EHLERT BUSI NESS GROUP (916) 851-5976
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12
hearing coments fromthe parties and their thoughts about
how the news fromthe Fort Irwin studies applies to this
particul ar project.

If you were -- M. Harris does nmake a good poi nt,
t hough, that if you're bringing up a study, for instance,
on a topic like noise and sonething that's been around
since before the hearings were originally conducted, that
it doesn't seem appropriate to reopen those topics which
are not the kind of noving target that the tortoi se seens
to be.

MS. BELENKY: Thank you

I"mjust speaking for the Center for Biologica
Diversity and all of the evidence and the testinony we'll
be presenting deals with the changes to the proposal, and
particularly the changes with the translocation plan which
was originally conceived as a short-distance transl ocation
within the valley and is now being discussed as a
| ong-di stance transl ocation into the Mdjave Nationa
Preserve

And we are particularly concerned that many of
those inpacts that would result fromthat, both to the
tortoise on the site and tortoises on other sites,
particularly where they will be translocated within the
Moj ave National Preserve have not been anal yzed under CEQA

before this body. And all of our evidence goes to those

EHLERT BUSI NESS GROUP (916) 851-5976
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13
questions. And | do think that evidence needs to be
provi ded and not just public comment on those questions.

HEARI NG OFFI CER KRAMER: Ckay. Let ne ask the
staff: |Is the translocation plan -- is it still in flux,
or has it been pretty nuch nailed down, to use a technica
tern®

MS. HOLMES: 1'd like to start off by saying
t here have been very mnimal changes to the Conditions of
Certification that staff has proposed with respect to the
translocation plan. So | think it's inportant to separate
out the translocation plan itself and the Conditions of
Certification that staff has been recomendi ng that the
Conmi ssi on adopt .

The only change that's been recomended to the
Condition of Certification has to do with the review
process. And | apol ogi ze; we had hoped to be able to file
our proposed changes to the Conditions of Certification
bef ore the hearing. W obviously haven't done that. You
haven't seen it, but we're happy to wal k through them

Wth respect to the status of the translocation
plans itself, | think John | ooks |like he wants to say
sonet hi ng.

MR, KESSLER: Qur understanding is that there are
two options right now. The original plan to nove the

tortoise westward is to the Mdjave Preserve. And the

EHLERT BUSI NESS GROUP (916) 851-5976
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wildlife agencies are still exploring sone details to
determ ne which is the best option

The position of the agency is that there's
adequate guidelines in place that either of those could be
vi abl e and ensure that the tortoises are adequately
protected in the course of the relocation/translocation

We were hoping to be in a position today where we
could be nore certain about sone of those options that
woul d be pursued, but that just wasn't possible. So we're
giving you the | atest update that we can at this point in
time. If you want to get into nore details about what
sone of those considerations are, then | think we have
some people on board today as well as the afternoon to
nore fully discuss that.

MR HARRIS: M. Kranmer, on this issue, a couple
things 1'd like to say.

First, | want to be very clear | don't have any
problemwith all this information comng in today as
public corment. So if Ms. Allen -- I'msorry --

Anderson -- |I'msorry -- wants to provide public coment
in the formof what she's filed, then | don't have a
problemwith that. | don't have a problemwth the
studies that may be 80s or 90s studies coning in as public
comment. It should all come in as public conment though

| guess | want to remind fol ks the biol ogi ca

EHLERT BUSI NESS GROUP (916) 851-5976
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opinion is a federal decision. So as a matter of |aw,
there is no decision this Conm ssion makes on the
bi ol ogi cal opinion, and that translocation plan is part of

that federal process. And the Conmission's traditiona

precedent -- | want to rem nd you of your precedent --
which is that you recognize that docunent is federal. You
have approved -- conpletely approved, certified, final

not appeal abl e Suprenme Court and appeal ed wi thout a
bi ol ogi cal opinion in hand. And you've done that as a
matter of |aw and done it legally, because that opinion is
a federal decision. |It's not a decision this Commi ssion
needs to make. So that's the history of the Conm ssion
wor ki ng on the biol ogical opinion
That doesn't nmean there is a gap in the record,
and it doesn't nean there is a gap in the decision. You
have condition Bio 9 which is the translocation plan which
says, anong other things, that "the project owner shal
devel op and inmplenent a final desert tortoise relocation
plan that is consistent with the current approved U. S
Fish and WIldlife guidelines and the approval of BLM the
Service, CDFG and the Conmm ssion staff.”" And it goes on
So as a matter of law, you have no decision to
make on the relocation plan. You can't make a deci sion on
the relocation plans that binds the federal governnent.

Having said that, if they want to present to you

EHLERT BUSI NESS GROUP (916) 851-5976
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16
as a Conmi ssion, the decision nmakers, their argunment of
public coments, we have no objection to that at all

M5. SMTH: M. Kramer, | don't need to renind
you or any of the staff the Conmi ssion has an obligation
to fully nmitigate all inmpacts to the desert tortoise. And
the translocation has becone a noving target.

As a result of a FO A request, we just received a
ot of information updating the results of the Fort Irwn
study. That's why this information is comng to |light.

We subnmitted a FO A request and received responses.

That's why we're presenting this information now, and
that's why we believe it should cone in as testinony. And
M. Cashen will sponsor these exhibits as a result of the
FO A request. This is not old, stale information, again
as you know. You've learned in other proceedings.

And it's also comng to |ight that translocation
is much nore fraught with uncertainty than was originally
understood. And that is something that should be in the
record and before the Commission for this proceeding. And
| don't think it's quite so sinple to either decide we can
ei ther nove them westward or nove the desert tortoise to
the Mojave Preserve. Six to one, half-dozen the other
Doesn't matter. | think we understand that's clearly not
t he case.

MR HARRI S: If that evidence conmes in -- |

EHLERT BUSI NESS GROUP (916) 851-5976
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understand you're saying it's the result of a FOA
request. | would |ike an offer of proof as to why it
couldn't have been presented in the prior hearings.

MS. BELENKY: This is Lisa Belenky with the
Center for Biological Diversity.

I think we're m xing a couple of things together
here. So let's pull themapart a bit.

Thi s Comm ssi on does have a requirenent that they
fulfill their duties under CEQA, and they rust fulfill
their duties under CESA as well if they' re going to issue
an inland permt for the taking of the tortoise under
California | aw.

These issues regarding a change in the
transl ocation plan directly inpact both of those
guestions. This is not what was ever before the
Conmi ssi on before when we were having our hearings at that
time. A short distance translocation into the sanme valley
was all that was di scussed. There was never a |ong
di stance transl ocation discussed. Al of the evidence
that at least the Center is providing goes to that
guestion of these changes in the translocation plan. And
we woul dn't have provided themat the earlier hearings,
because those hearings were not about a |ong distance
transl ocati on plan. They assuned a short distance

transl ocati on plan. So some of that evidence is not new
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in the sense it could not have been brought before forward
because it sinply -- the issue was not forward in this
heari ng.

Secondly, there is sonme infornmation that has been
gl eaned through the FO A and fromboth Fish and Wldlife
and USGA that cane in after our hearings. And sone of the
evidence is in that category. And it may go to either
short or long distance transl ocation

HEARI NG OFFI CER KRAMER: Ckay. Well, anything
nore on what we might want to talk about with regard to
t he biol ogy topic?

MS. HOLMES: Staff is prepared to talk about
proposed changes to an addition to Bio 9, which we just
di scussed. Bio 17, Bio 18, and | don't know the
Condi tions of Certification that involves the raven
managenent plan, 12.

And then there's also -- staff would like to
di scuss the possibility of having a new Condition of
Certification relating to bat and avian nonitoring. Those
are all issues that we can wal k through to a certain
extent. Sonme of the discussion nmay be nore conplete if we
can do that in the afternoon when the wildlife agencies
can participate in the discussion

HEARI NG OFFI CER KRAMER: As far as availability

goes, M. Cashen is not available this afternoon. |Is
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anyone el se unavail abl e this afternoon?

MR HARRIS: M. Kraner, |I'Il check with ny
tortoi se experts who have flown in today and see if they
have airplane issues. [|'Il let you know as soon as we do
t hat .

MS. BELENKY: And sonme of us do have a neeting at
2:00. But, | nean, if we're in evidentiary hearing, we'll
stay here. But we would prefer to be able to nmake that
neeting. It's also in Sacranento probably 20 m nutes
away. And it's from2:00 to 4:00, so we can cone back and

continue after, as the Comm ssion loves to go late into

t he night.

M5. HOLMES: | believe we | ose one of the
wildlife agency representatives at 4:00. | can't renenber
whi ch one.

HEARI NG OFFI CER KRAMER: | think we'll have to go

forward through that neeting if we cannot finish before
that. So we have -- so that's the bio issues.
Ms. Hol nes, was that 9, 12, 18 and 19?

M5. HOLMES: Nine, 12, 17, there is a mnor
change to 18 having to do with the misidentification of
one of the plants, and di scussion about a proposed new
condition, which would be Bio 21

HEARI NG OFFI CER KRAMER:  And 19? | thought you

said 19.
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MS. HOLMES: 18. | probably said 19 because in
nost other places the rare plant condition was 19. |
apol ogi ze.

HEARI NG OFFI CER KRAMER:  That's okay.

M. HOLMES: And we have other areas as well.

HEARI NG OFFI CER KRAMER: And then we have the
changes -- M. Suba.

MR. SUBA: | just wanted to second the discussion
on Bio 18. | had sone questions on Bio 18 as well.

HEARI NG OFFI CER KRAMER:  Ckay.

MR HARRIS: M. Kranmer, | checked with ny
tortoise folks, and we have until about 4:00 with them
t oday.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

Then we also had | think what | would
characterize as a mnor cleanup issue in just the changes
that staff propose to the air quality conditions at the
end of April | believe. Does anybody have any objections
to those changes?

MR HARRIS: M. Kraner, we may want to talk
about sone of the bio conditions as well, especially the
fundi ng Nunber 17. That's on your |ist.

HEARI NG OFFI CER KRAMER: 17 was air quality.

MR HARRIS: 1'd actually like to see if we could

get the FDOC -- the revised FDOC into the record so | can
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release M. Hill, who's here on our behalf. | think
that's the only air issue is just the Comm ssion accepting
t hat docunent. We've got copies of it available.

HEARI NG OFFI CER KRAMER: Ckay. |s anybody goi ng
to object to the acceptance into evidence of the |atest
FDOC? Do you have a date?

MR HARRI'S: W got 20 copies actually.

HEARI NG OFFI CER KRAMER:  And wi || anyone have any
questions for M. Hill fromthe air district about that?

MR HARRIS: April 16, I'mtold. And M. Hll is
with the applicant.

HEARI NG OFFI CER KRAMER:  April 15.

Did you pick an exhibit nunber for that one?

MR HARRIS: W're bringing around copies. This
is Revision Cto the FDCC

HEARI NG OFFI CER KRAMER: Looks to ne |ike the
next nunmber woul d be 90.

MR. HARRIS: Typically, the staff sponsors this
in, but we brought copies. That's fine with us as long as
it gets in. Either way.

HEARI NG OFFI CER KRAMER:  So hearing no objection

Exhibit 90 is in. Final determnation --

M5. BELENKY: W didn't even get a copy. | think
you sent this by e-mail, didn't you, before or --
MR HARRIS: | think the district filed this

EHLERT BUSI NESS GROUP (916) 851-5976
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electronically. It's been on the web sites for quite a
whi | e.

MS. BELENKY: But it wasn't sent to all the

parties.

MR HARRIS: | believe it was filed and served.
This is the air district's document. 1t's not our
document. | want to be clear about that as well.

COW SSI ONER BYRON:  This docunment is dated Apri
13th, 2010, is this the final docunent.

MR HARRIS: Revision Cto the FDOC. And it's
the final action by the air district on the project.
Essentially what it does is reflects the M3, mtigated
three configuration, the smaller footprint. Even though
the inpacts are less for the project, the snaller project,
you still have to go back and essentially run all the
traps to show that. That's what the district did with
Revi sion C

HEARI NG OFFI CER KRAMER:  Any obj ecti ons?

Seei ng none, that will be received into evidence.

(Ther eupon, the above-referenced docunent was

received into evidence by the Hearing O ficer.)

MR HARRIS: Are we done with air quality then?
Can | release M. Hill?

HEARI NG OFFI CER KRAMER: Does anybody have any

air quality questions? Staff's going to be proposing new
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air quality amendnents. Besides those that we're
circulated at the --

MR KESSLER: Just those that we related to the
amendnent .

HEARI NG OFFI CER KRAMER  Doesn't sound as if
there will be any air quality questions.

The applicant did -- the applicant did provide
me, and | don't think he provided the other parties here,
the Iist of conditions that you thought the PMPD had not
properly picked up the latest versions of. I'mtrying to
find that to see if there are any air quality issues
related to that.

MS. BELENKY: |s that docunent going to be
circul ated?

HEARI NG OFFI CER KRAMER:  Sorry?

MR, HARRI'S: That docunent we only saw one date
for filing of that paper, so we intended to file that as
part of the Septenmber 2nd file. So it hasn't been filed
yet, no. So Gegis not late, and I'mreally not |ate.

MS. BELENKY: |If we're going to discuss the terns
of it at this hearing, it would be helpful if you could at
| east provide us with a copy. But fine. W can just
orally go through it and read it out or something.
don't see how el se everyone can partici pate.

MR HARRIS: As | said earlier, Ms. Pottenger is
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running the show. She has 20 copies of that. These are
conditions where we believe there were sinply cut and
paste errors in the PWD. And there was a 3/29 version
staff conpilation, your greatest hits of conditions. And
i nstead of using that 3/29 version, the PWPD in severa
i nstances use the final staff assessment version, earlier
version.

COW SSI ONER BYRON:  When you say 3/29, you nean
March 29?

MR, HARRIS: Correct. | can only keep a nunber
or date in nmy head in that way, which we believe at |east
injoint -- with staff that's our joint recomendation to
the Conmittee and they were reflected there.

MS. HOLMES: | think these are AQGSC 5 and AQSC 6.

MR HARRIS: In terms of air quality ones,
correct.

HEARI NG OFFI CER KRAMER:  And Condition 5 was
about the diesel fuel engine controls.

M5. HOLMES: Correct.

HEARI NG OFFI CER KRAMER: And 6 was about havi ng
of f-road vehicles the applicant might use to neet
California on-road enission standards.

M. HOLMES: Staff also had a coupl e of
addi ti onal changes to AQSC 7, not substantive. But we can

file those with corments just to be sure, consistency. |
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don't think they are the subject to the hearing.

HEARI NG OFFI CER KRAMER: | ' m just pausing here to
see what ny master control -- if | can figure out who's
maki ng that background noi se and nmute them

Fol ks, if you are going to have background noi se
in your vicinity, if you can nute yourself, that would be
a big help. Because otherwise we'll have to do it at sone
point. And then we may not be able to hear you when you
do want to speak. So police yourself if you can

So we've dealt with air quality. Are there any
other topic areas that a party wishes to identify where we
need to have sone di scussion today?

MR BRI ZZEE: This is Mark Brizzee fromthe
County of San Bernardino. W subnmitted with our coments
the study from Stan Hof f man which we asked to be
identified as Exhibit 1102

MR HARRI'S: Again, we won't have any objection
to that coming in as public conent. But as a separate
exhibit, there's no witness sponsoring that testinony. So
| think it's appropriate it comes in as public coment.

MR BRI ZZEE: We have M. Hoffman | believe
avail able and M. Brierty to testify.

HEARI NG OFFI CER KRAMER:  Let ne ask you: This,
of course, relates to the county's desire to have

conpensation for -- to receive sone funds to be able to
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inmprove its fire service for the project. Have you and
t he applicant reached sone kind of agreenent about that?
O is that something that you're asking that the Committee
adj udi cat e?

MR. BRI ZZEE: | know t here have been ongoi ng
di scussi ons between representatives fromthe county and
al so representatives of the applicant. Those have been
wi t hout the invol venent of counsel | believe on either
side. And ny understanding is that they have been
favorabl e and positive, and there have been sone forward
progress nmade on working out the details of that.

Unfortunately, parties couldn't wap those up
before this hearing. And as an exercise of caution, we
subm tted this.

I will tell the Commi ssion and the applicant that
we are still workable and we still want to continue those
di scussi ons and hopefully reach agreenent.

Wth all due respect to the Comm ssion, we think
we can conme up with a better solution together than
per haps can be dictated by the Comni ssion on these topics.
So that's where we're at.

MR HARRIS: If | could just add to that.

| think Bart is properly characterizing things.
W' re having very good productive discussions with the

county. These are ongoing. This is alittle bit of the
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| awyers maki ng sure they're protecting their clients.
What | nmean by that specifically is that agreenent is not
final. So we understand and appreciate the county's need
to place a marker, if you will, given that the hearing is
not final. And they put their positions out there. W
obvi ously have sone di sagreenent with the way things are
characterized in the county's filing. To the extent
there's -- | guess, for instance, nost of the county's
filing in my mnd covers things that have al ready been
covered by your staff. So there's nothing really newin
the county's filing.

Now this is me nmaking nmy record, by the way.

| don't believe there's anything new in the
county's filing. To the extent there is anything new,
there's no showi ng of good cause that would be taken into
consideration at this point. The county has been a party
in this proceeding and had an opportunity to present
wi t nesses that did not -- had an opportunity to
cross-exam ne witnesses and as | recall either did not or
very limted cross-exanm nation. So | guess | want to be
on the record as suggesting that there's nothing new. To
the extent there's anything new, it shouldn't go forward.

| also have very clear direction fromnmy client
not to do anything stupid or say anything stupid. | think

we have an agreenent and understanding with the county
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that we quickly nenorialized. M. Stewart has done a
yeonan's job on the negotiations, |I think feels very good
about them And we feel like we're doing a very good
thing with the county.

So having made ny record, let ne say that | think
we're very close to being done and everybody bei ng happy.

HEARI NG OFFI CER KRAMER: When woul d you be done?
Bef ore the end of the comrent period?

MR HARRIS: Todd is going to try |ike heck
["1'l Tet himanswer that.

MR, STEWART: We currently don't have a specific
date when we're going to finish. However, neetings
that -- we have already had the first one with the county
adm nistrative office, and the second one sitting down
with Fire Martial Brierty and Fire Chief Dan Wirl was very
productive. And we identified specific agreenents on
capital costs and tim ng of paynents and things like that.

We are currently working through the O&M phase of
what the county is recomending. W've studied the
Hof f man report and made sone recomendations to the fire
departnent as to nmaybe sone adjustnents that need to be
nmade and updates for acreage and negawatt |evels, things
like that. And the fire departnent has agreed to make
t hose adj ustnments which are going to adjust the paynents.

So we expect within the next several weeks we will have a
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conclusion of this agreenent. And the county filing I
think is --

HEARI NG OFFI CER KRAMER:  Are you trying to speak
to the hearing roonf

MR. BRI ZZEE: | believe that's Stan Hof f man
calling in.

MR, HOFFMAN:  This is Stan. | just connected.

HEARI NG OFFI CER KRAMER: We're in the middle of a
di scussi on.

MR. STEWART: | feel between Fire Martial Brierty
and Chief Wirl and the applicant's team | think we wll
cone to an agreenent within the next several weeks that
neets the needs of both parties, w thout the additional
hel p of the Energy Comm ssion.

HEARI NG OFFI CER KRAMER: | think we'd be happy if
you can do that. And if you -- is it fair to say you'll
report in your final comrents where that stands?

MR, STEWART: Absol utely.

HEARI NG OFFI CER KRAMER: M. Brizzee.

MR. BRI ZZEE: Yes. |In fact, | believe Chief
Brierty is on the phone al so, and we can confirmthe
status of those talks.

MR. BRIERTY: This is Chief Brierty.

The characterization that was just provided is

exactly correct. Qur neetings with the proponent have
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been very successful, probably the npbst successfu
conversations we've had in this process with several other
proponents. And we have exchanged potential wording for
potential agreenents and contracts. And it's very, very
successful. And | don't see any reason why it wouldn't
cul mnate in success for both parties.

HEARI NG OFFI CER KRAMER: I n the next few weeks?

MR. BRIERTY: Yes. W're working on it on a
dai ly basis.

HEARI NG OFFI CER KRAMER:  Ckay. Great.

MR BRIZZEE: It's the county's intent to provide
an agreenent with the proponent as opposed to having to
deal with the third-party consultant.

HEARI NG OFFI CER KRAMER: M. Brizzee, was that --
1102 was the exhibit nunber?

MR BRI ZZEE: Yeah. Yes.

HEARI NG OFFI CER KRAMER: G ven that -- whether or
not the report was available at the time, certainly the
concepts are not new. Devel opnent fees have been around
for quite a while and inpact fees. So --

MR, BRI ZZEE: May | speak to that?

HEARI NG OFFI CER KRAMER:  Go ahead.

MR, BRI ZZEE: It's difficult for the county not
to look at the three primary projects that are currently

in process: The Calico, the Abengoa, and the |vanpah as
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sonmewhat related. Obviously, they're in the sane genera
area and coul d be subject to the sane energency
conditions. And we believe that the treatnent that is
accorded them shoul d be consistent | think as you all uded
to earlier in your corments. And also that this has been
sonmewhat of a process -- an organic process even wth
staff working through these concepts, because |vanpah
stands out as being treated sonewhat differently than the
Abengoa and the Calico project.

Al so, the Hoffman report is dated after the |ast
hearing in this matter. So we nade that qualification

But again, | understand the dilemm that
obviously it would be better for the parties to work this
out than to -- and | think of -- | think Chief Brierty has
wel |l articulated the county's position in that and we seem
to be on board with that.

But at the end of the day, until the ink is on
t he paper, there is no agreement. And we sinply want to
make sure that we reach that before the conclusion of
t hese proceedi ngs.

HEARI NG OFFI CER KRAMER:  Well, | think if the
Hof f man report canme in as evidence, then the applicant's
going to want to spend sone tine refuting it, no doubt.

Am | correct, M. Harris?

MR HARRIS: Yes. We'd want that opportunity if
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it cane in as evidence. W have no problemconming in as
public coment.

HEARI NG OFFI CER KRAMER:  And one of the solutions
that has been worked out in another case is the condition

in the Abengoa case. Just by way of comrent, M. Brizzee

and then M. Harris, are you aware of -- I'msure you are,
M. Brizzee -- | don't know about M. Harris. Are you
aware -- what are your thoughts about that basic

fornmul ati on?

MR HARRIS: M. Brizzee, you want to go first?

MR, BRI ZZEE: Sure. Thank you

Actually, | submtted the two versions of that,
t he Abengoa Worker Safety 7 and Wirker Safety 8, as
proposals for this case. The two being -- the one that
was based on staff's reconmendati on and the other one
bei ng the one that was based on the Abengoa PWMPD for
consi deration by the Conmi ssion

HEARI NG OFFI CER KRAMER: M. Harri s.

MR HARRI'S: Yeah, |'maware of the condition
M. Wheatl and actually was involved in that hearing of
Abengoa. So we're well aware of the Commission. W're
satisfied with the Conmttee's version of that condition
not the staff's. No disrespect, staff.

And the reason for that is that the Commttee's

versi on says basically Wrker Safety 6 and 7 in Abengoa,
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you'll work this out. |[If you can't work it out, it ends
up at CPM The staff version says $24 million. Go work
it out. If you don't work it out, it's $24 million
Don't sound like a negotiation. | wouldn't advise ny
client under those circumnstances.

The Conmmittee version of that Abengoa condition
woul d be acceptable. |If we can get agreenent in principle
for the second or so -- it seens unnecessary, but we
woul dn't object to the Conmittee version of Abengoa.

HEARI NG OFFI CER KRAMER:  Maybe that's the
solution to this conundrum then

MR BRIERTY: If | may, this is Chief Brierty.

The characterization of this being simlar to
Abengoa, | think we need to state clearly that it is very
much the opposite. Instead of refuting the Hof frman report
or discussions that have been -- that the logic used in
t he Hof frman report has been acceptable, it's just in terns
of specific values that were used that we're actually
di scussing with lIvanpah to nodify them And so to
characterize this as sinmlar to the Abengoa di scussions
where they refused to talk to us about it is distinctly
different in the case of M. Stewart and |vanpah where we
have a very, very good conversation going on with regard
to the Hoffman report, how it was created, |ogic behind

it.
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And | think we're noving to a very, very
successful resolution to this using the Hof fman report,
just nodifying it slightly, as opposed to refuting it. So
| think it's inportant to note dramatically different in
Abengoa in terms of our discussion with the proponent in
this case.

HEARI NG OFFI CER KRAMER: Wl |, we're sinply
specul ating at this point. But we've heard your conments
about both parties who are nost involved with the nmerits
of that approach

Does any other party want to weigh in on this
fire or worker safety fire protection issue? Staff?

M5. HOLMES: Staff has a preference for having a
condition that has some kind of a dollar amount in it as a
fall back. W are concerned about the fact that there is
a body of case law that indicates -- that says go off and
performa study and then do whatever the study says is
insufficient nmitigation.

So we think by including a dollar anount in the
Condition of Certification the Conmi ssion avoids sone of
that potential liability. And that's reflected in the
Conditions of Certification staff proposed for the Calico
and | nperial cases.

HEARI NG OFFI CER KRAMER: Now if parties were to

reach an agreenent, would that satisfy your concerns?
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MS. HOLMES: Yes. | think it's probably nore
than substantial evidence that there will be adequate fire
protection if the fire departnment cones back and tells us
t hey are happy.

HEARI NG OFFI CER KRAMER: | woul d i nmagi ne t hat
woul d be one of the first recitals in the agreenent in
fact.

Ckay.

COW SSIONER BOYD:  If | mght coment. | don't
know how wi se this is to cormment. But you've got two
Conmi ssioners here who -- | sit on Abengoa. |'mvery
famliar with this issue. M. Byron sits on Calico and is
very famliar with that iteration. And here we sit
together in the third |l eg of the stool and the edge of the
triangle.

So I'mrelying heavily on the early testinony
that said that two groups are working together very
positively and cooperatively to reach resolution. |'m
even inpressed with a statenent made that this is the best
negoti ati ons. Mybe that neant of the three that are
going on. So I'mrelying heavily on that conmtnment and
not real inclined to do anything just yet with regard to
any club, levers, or a gun to anyone's head. W save that
for if you can't resolve it.

So Commi ssi oner Byron, you're presiding here, and
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that's just kind of nmy views of where we stand. But
havi ng participated at length in the Abengoa situation
whi ch seemed to precipitate this whole discussion of the
new study, fairly |ate-breaking study with regard to
Abengoa, | think we've heard the best we can hear today.
And | wish all the parties well and hope they do resol ve
it.

COW SSI ONER BYRON: M. Boyd, thank you for
addi ng your coments. That's very hel pful

HEARI NG OFFI CER KRAMER: (Okay. So anyone el se on
the worker safety? Then, M. Brizzee, we will accept the
Hof f man report Exhibit 1102 as public comment.

(Ther eupon the above-referenced docunent was

received into evidence by the Hearing O ficer.)

MR HARRIS: | just want to clarify one thing.

We | ooked at the Abengoa conditions, and the ones
that we're tal king about are Abengoa 6, Abengoa 7, but not
Abengoa 8. kay. Eight as proposed by the county. So
it's 6 and 7 fromthe Abengoa PWMPD is what we're focused
on.

HEARI NG OFFI CER KRAMER: And what's the subj ect
of that Abengoa 87

MR. DE YOUNG Wirker Safety 8 and this
pr oceedi ng.

HEARI NG OFFI CER KRAMER: Ch, | see. So it woul d
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be 6 and 7 from Abengoa in lieu of 7 and 8. | got you

MR. DE YOUNG W have a problemwth 8

MR. BRI ZZEE: | re-nunbered the Abengoa
conditions to be consistent with the Ivanpah worker safety
conditions. So that's why they don't jive. But | think
it's the same two conditions we're tal king about.

MR, STEWART: The condition that we have and the
issue is with the one that requires us to place a bond
with the county of over a million dollars prior to any
construction. So that's the one.

Being as we are, as Fire Martial Brierty has so
kindly stated -- and he and M. Wirl have been terrific to
work with as well. W' ve already targeted specific
paynment dates for certain aspects of the devel oper inpact
fees, which are conpletely different than what is
contenplated in the bond anmount under Worker Safety 8.

And | don't believe that that condition is appropriate at
this point, nor is it required.

MR, BRI ZZEE: Bart Brizzee again.

Your contention is it shouldn't be a million
dol l ars, but under the PMPD under Abengoa version that's
reduced to 200,000. 1Is that the distinction you're
dr awi ng?

MR STEWART: The distinction is that it should

be zero based on the positive negotiations and work that
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Bri ght Source and County Fire have al ready acconplished in
assessi ng when certain paynents shoul d be acconpli shed.

MR. BRI ZZEE: And | agree if a settlement of this
can be worked out, obviously those are going to be key
terms, the paynent amounts and dates and so forth.

| guess ny question is to the Conm ssion Hearing
Oficer Kranmer, and that is where do we go fromhere then
as far as the condition and the negotiations of the
parties?

HEARI NG OFFI CER KRAMER:  Well, try to work out a
deal and report it back to us. |If you do, then ny sense
is that the Conm ssion would endorse that. There's al ways
the possibility that you'll cone to sonme deal that's
unpal atable, but | think it's renote.

MR. BRI ZZEE: And then again, worst-case
scenarios if the parties are not able to agree, then the
Conmi ssi on woul d i npose sonme version of the Abengoa
condi tions.

HEARI NG OFFI CER KRAMER: At this point, it's not
clear. But we have received your conments about that, and
we will take that into consideration.

MR BRIZZEE: And | believe M. Harris said he
woul d stipulate to the second Abengoa condition com ng in.

HEARI NG OFFI CER KRAMER: By second, you nean the

version in the PMPD?
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MR BRI ZZEE: That's correct.

MR HARRI'S: Yeah, I'mgoing to ask M. de Young
to clarify.

The condition we're tal ki ng about here, whether 7
or 8 depending on the nunbering, is one that requires the
project owner to pay for the transaction costs of the
county.

MR. DE YOUNG | think the issue here between the
Calico project, Abengoa project, and the |Ivanpah project
is that the hazards associated with Calico as a sterling
t echnol ogy and Abengoa as a tough technol ogy are
conpletely different than the hazards that are associ ated
wi th the |vanpah technol ogy.

HEARI NG OFFI CER KRAMER:  Meani ng t hat your
transfer fluid is inflammble. Tends to put out fires.

MR. DE YOUNG The potential hazards are nuch
nmuch, much | ess.

MR. HARRIS: To be very specific, the sterling
engi nes have hydrogen, which as you renenber the
Hi ndenberg. They also have a fluid -- a transfer fluid
that in this case we don't have a transfer fluid. W
directly blow water. So our water is not flanmable or
toxic. So there are pretty big distinctions in the
hazar ds.

HEARI NG OFFI CER KRAMER: I n ny nmind, that rel ates

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
nore to the risk of the project than whether you're paying
the transaction costs, which | assune are things like air
f ees.

Am | not understandi ng your point?

MR, STEWART: The Hof f man report, which M.
Brizzee and M. Brierty have both referred to, in its nost
recent formand per additional adjustnments that we expect
to be inmplenented on the report based on e-nai
conmuni cati ons between the fire marital and nyself
recogni zes the difference in the |level of hazards between
Cal i co, Abengoa, and |vanpah and gives us credit for the
fact that our operating fluid is not flammble. So that
was some of the discussions that we' ve had.

And we haven't challenged the county on its
nmet hodol ogy. | mean, certainly soneone could. They could
recommend a different type of nethodology. Qur position
is that one nethodol ogy has good points and bad points and
another is going to have good points and bad points as
wel | .

The point nowis that in these advanced stages of
the negotiations, we feel that it's detrinmental to our
further continued work if we are told that, well, we don't
trust what's going on and we're going to put a club over
your head. And we want you to put in X hundreds of

t housands of dollars to make sure that you come to an
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agreenent.

And fire martial and fire chief and you, we are
close. And we are working in a very productive and
positive way, and | don't believe it's necessary. | think
t he Conmi ssion shoul d recogni ze the fact that we are
working in a positive and productive fashion.

HEARI NG OFFI CER KRAMER: Wl |, ny question is a
little different. M. de Young was tal king about -- |
don't have the condition in front of nme, which is
handi capping ne a little bit -- about a requirenent that
t he applicant would pay the transaction costs of the
county and entering into the agreenent. In ny nind, that
nmeans their attorneys fees, maybe some expert costs. And
| just didn't see the connection between that and the
relative safety of the different facilities.

MR HARRIS: Well -- and maybe there's not a good
direct connection there. But | actually don't think you
shoul d be in the business of dictating comrercial terns
bet ween two people who are trying to work these issues
out. | think it's bad precedent for the Commi ssion to
tell applicants they're going to pay the transaction costs
of parties.

Now, there is a process in your regul ations that
allows for recovery of costs for certain reviews. But the

i dea that a negotiation -- a conmmercial negotiation then
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beconmes the subject of the Condition of Certification. To
nme, that's not what you ought to be doing. | think there
is sone rel ationship between the two. If it's a sinpler
technol ogy, the analysis of the inpact is easier

But setting that aside, | think it's really bad
formfor the Commission to dictate comercial terns anong
parties trying to negotiate a deal

MS. BELENKY: | just am confused. | thought that
this was between you and the county and the county fire
department, but you're not a private comercial entity.
They're public entities and the county is, in fact, part
of the State of California.

MR. HARRI'S: You are correct. | will stipulate
that the county is part of the State of California. W're
a private entity. And inposing on the applicant who's the
only party who can have on them a requirenent to pay
sonebody's legal bills is something you ought not be
doi ng.

These issues will be dealt with, or not, in the
agreement with M. Stewart is working on. And this is not
the kind of thing this Comm ssion needs to decide in the
case, nor is it precedent for any of these comerci al
negoti ati ons.

HEARI NG OFFI CER KRAMER: Wl | - -

MS. BELENKY: It's not a commercial negotiation
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MR HARRIS: W are a commercial entity. It is a
negoti ati on outside of CEQA for the application process.
| recognize the county is a public entity. And I'l
stipulate to that. But --

MS. BELENKY: Thank you

MR HARRIS: Lisa and | are in agreenment now.

HEARI NG OFFI CER KRAMER: W note that we are |
think simply trying to figure out what we need to know in
order to deal with the potential situation where there is
no agreenent at the time that the Comm ssion must issue a
final decision. So that's why we've been asking these
guestions. But as we said at the start, we were happy if
you can work everything out. And we encourage you to do
t hat .

COW SSI ONER BOYD: | have one piece of advise
for M. Harris. Please don't use the Hi ndenberg anal ogy
in further discussion with the role of hydrogen, or you'll
force this Comm ssioner and maybe others in a long lecture
about how safe hydrogen is conpared to other things. That
was a shot at another project that was al nost unreserved
and probably left as a one-tine comment.

MR HARRI'S: Sonetinmes ny brain and nouth don't
connect. | apologize. You're correct. Hydrogen is used
in gas turbans as well. [It's very safe when controlled.

But that's the only thing hydrogen | could think of
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besides a balloon. | didn't want to go there. Thanks.

HEARI NG OFFI CER KRAMER:  Okay.

MR. BRI ZZEE: Hearing O ficer Kramer, this is
Bart Brizzee.

Can | make one nore statement for the record?
That is we do have Peter Brierty and Stan Hof f man
avai | abl e for testinony.

HEARI NG OFFI CER KRAMER:  Thank you

G ven that we are accepting a Hoffman report as
public coment, | don't think we need any further
di scussion of that issue.

Let me return to air quality for just a mnute.
| think I forgot to bring it with ne, but there was a nmeno
fromstaff. | believe it was on April 30th that was
circulated to all the parties, which contains staff's
proposal to change the air quality conditions to cue them
up with the final determ nation of conpliance version C
that we admitted a noment ago.

Sol'dlike to get that into the -- | don't think
it has to be in the record. Was that sinmply a
recomendati on of your condition | anguage? So it doesn't
need to be an exhibit.

But 1'd Iike to note that, unless there is
objection, that the Cormittee will be accepting those

recomendat i ons and nodi fying the conditions accordingly.
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Now of course there's opportunity to file further
public comments on that. But absent sone argunents to the
contrary, that's going to be our intention is to adopt
t hose conditions.

MR. KESSLER: M. Kraner, staff's coments
regarding the PMPD wi Il capture those suggestions we nade
earlier as well.

HEARI NG OFFI CER KRAMER:  So we' ||l have that note

Are there any other topics? W're going to cone
back to bio once we get the list conpleted. Do we have
any other topics that any party w shes to propose for
further discussion or the receipt of additional evidence?

MR. KESSLER: M. Kraner, we may want to touch on
recreation. That was a topic that nmay have been
over|l ooked by the Conmittee in the PWPD. That has to do
with other consideration of public use area as it may
apply to the siting of a project on lands within a coasta
zone, which this doesn't qualify. But with |ands that
have recreational value scenic or visual val ue.

So we had proposed a condition. |If the Committee
considers that condition to be reasonable and
applicable -- in this case, we are also |looking to
nodi fyi ng the | anguage to nake it beconme sonmething that is
nore palatable to the applicant. |If they have interest in

trying to work with San Bernardi no County on how t hat
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condition could be devel oped or -- the concept is for a
sol ar and ecol ogical interpretive center to be included
with the project. And the county has sone ideas about
shoul d that cone to fruition, where would that be |ocated
and how it should be done. And staff would like to allow
the applicant to have sone options to figure that out, if
appl i cabl e.

HEARI NG OFFI CER KRAMER:  So does that mean you're
going to propose nodified | anguage for the condition?

MR. KESSLER:  Yes.

HEARI NG OFFI CER KRAMER: That will be in your
comrents. WII| those be filed sonewhat in advance of the
final deadline?

MR, KESSLER: W hope to file it today.

HEARI NG OFFI CER KRAMER: So that would allow the
applicant and the county and anyone el se to then coment
in their final conments?

MR. KESSLER:  Yes.

HEARI NG OFFI CER KRAMER: Did you want to make any
prelimnary cormments, M. Harris or M. Brizzee?

MR HARRIS: O course. The project is not stil
in the coastal zone. | think that's the |legal trigger
here. And | go back to our brief on this issue.

Every project we've ever certified has sone

rel ationship to recreational value. There are trails
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around Morrow Bay. There are trails around Medcal f.
There are view ng stations around the Delta. They al
have arguably sone recreational value, because they're on
land. So that's a big issue for us.

And the cost associated with this is also
sonet hing that causes problens. The tinming -- the
Conmi ssion actually precludes the sort of construction
until we start dealing with this.

And finally, I'd like to offer staff the
opportunity to withdraw their finding of significant
vi sual inpacts. They think people ought to see this.
Maybe vi sual inpacts aren't significant. | say that sort
of tongue and cheek, but | really think the Conm ssion
doesn't want to have a decision that says this is a
horri bl e nmonstrosity and here's the place the public needs
to go to look at it. So this condition ought not cone
back in.

HEARI NG OFFI CER KRAMER: M. Brizzee.

MR, BRI ZZEE: Bart Brizzee fromthe county.

My under st andi ng, again, these settlenent
negoti ati ons are ongoi ng between county staff and
representatives of the applicant. M understanding is
t hat those discussions have been equally as positive and
favorabl e on this topic as they have been on worker

safety.
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| submitted some conments just to conplete the
record, but obviously as with worker safety, we prefer to
reach an agreenment with the applicant as opposed to having
it imposed.

HEARI NG OFFI CER KRAMER:  Thank you

So, M. Harris, you nust have gotten off close to
that line you were tal king about there, the nessing up a
negoti ati on.

MR HARRI'S: No, actually they're going quite
well. W do things outside your process that are
positive.

And M. Stewart has been involved in those, and
we have an interest in working with the county to put
toget her what would be an interpretive center. W'l
solve the problemof trying to put one on federal |and,
which | don't know where that issue is at as well. But we
are nmaki ng good progress on that.

HEARI NG OFFI CER KRAMER: | don't think we
consi der ourselves to be the only forumin which progress
can be nade. Thank you.

That brings us back to biology then. Have we run
out of topics? Any others? Last call

Biology then. As | said before, | think the
Conmittee is interested in updating its know edge about

the | atest research and informati on that infornms our
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assessment of what is likely to happen to the tortoises if
they're relocated. | think it would be helpful also to
get a briefing about the | atest rel ocation plans and the
options. | think M. Kessler said there is a couple

pl aces they mght go -- two, was it?

MR, KESSLER:  Yes.

HEARI NG OFFI CER KRAMER: He sai d yes.

And so if you could put that in context.

And then because M. Cashen has to go, if we can
have himoffer his conments and testinony about this, and
then we'l|l probably have to break for lunch. W mght get
alittle bit nore in. And then we will hear the rest of
the testinony after lunch. So M. Kessler, who would you
recomend is the best witness to explain the relocation
pl ans?

MS. BELENKY: Could | just ask one procedura
poi nt ?

HEARI NG OFFI CER KRAMER:  Go ahead.

MS. BELENKY: If we don't have a |ot of
bi ol ogi cal testinony left at, say, when you want to break
for lunch, would it be possible to go through and just
finish it so that some of us could get to our 2:00
neeti ng?

COW SSI ONER BYRON:  Unfortunately, we cannot.

There are Comm ssioners that have noon neetings, because
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that's the only tinme we can schedul e them

MS. BELENKY: kay. Thank you

HEARI NG OFFI CER KRAMER So M. Kessler or
Ms. Hol mes.

M5. HOLMES: | think the staff wi tness Susan
Sanders can gi ve sonething of an overview, but the
detail ed discussion | think will be better infornmed by the
participation of the U S. Fish and Wildlife representative
who is not available until 1:30 this afternoon

HEARI NG OFFI CER KRAMER: W'l have to duplicate
some of that.

M5. HOLMES: We can start with an overview. And
if M. Cashen needs to | eave, perhaps he could present his
comments after the overview. Just a suggestion

HEARI NG OFFI CER KRAMER:  Ckay.

MR HARRIS: So this is public comment nore or
less coming in fromstaff. There's no final docunent with
this; right?

MS. HOLMES: Staff has not pre-filed anything.

MR, HARRIS: |Is there anything in particular that
M. Cashen is sponsoring? |'ve |ooked at the docunents
that say Sierra Club has filed. And | see 2009, 2008
reports and 2010 e-mail. None of themfrom M. Cashen.

So is it just going to be a simlar comentary by M.

Cashen, or is he actually sponsoring somnething?
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HEARI NG OFFI CER KRAMER: | suspect those are
inform ng his opinions he's going to offer

MR. HARRI S: Wen G oria returns, we can do that.
But we can go on with staff.

M5. HOLMES: | apologize |'mnot on the service
list. Did anybody -- did any of the parties file any
decl aratory declarations or what was filed yesterday or
earlier today just reports?

MS. BELENKY: We filed testinony declarations.

M. HOLMES: Thank you. And Western Watershed,
and that | received. So in terns of the pre-filed
testinmony. But individual, we have testinony from CMD as
wel | as Western Water.

HEARI NG OFFI CER KRAMER: Let's go off the record
for a mnute.

(OFf the record.)

HEARI NG OFFI CER KRAMER: Back on the record.

Ms. Sanders, you were previously sworn in this

heari ng?

MS. SANDERS:  Yes.

HEARI NG OFFI CER KRAMER: Ms. Smith is coning
back. Is M. Cashen going to be avail abl e?

M5. SMTH. He's calling in right now.
HEARI NG OFFI CER KRAMER: Do you think -- does he

need to hear what M. Sanders is going to say? O is he
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famliar with that?

MS. SMTH. What are you going to say,
Ms. Sanders?

| think it's probably fine, because again we're
just offering new information as a result of the Fort
Irwin outcone. So | think it's sort of -- what do you
thi nk, M. Kramer?

HEARI NG OFFI CER KRAMER: M. Cashen, are you with
us yet?

M5. SMTH. He's calling in right now.

HEARI NG OFFI CER KRAMER: Okay. Well, let's let
her go ahead.

Ms. Sanders, please update us on the current plan
for the relocation of the tortoises and whether it's
likely to remain the plan or is there some uncertainty

even at this tinme?

DI RECT EXAM NATI ON

M5. SANDERS: First, let me just clarify that the
final staff assessnment did talk at sone | ength about the
uncertainty and hazards of transl ocation

If you | ook at page 6.2-48, we quote fromthe
Desert Tortoi se Recovery Office. W say, "The risks and

uncertainties of translocation to desert tortoise are well
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The Desert Tortoi se Recovery O fice Science Advisory
Conmittee made the foll ow ng observations regardi ng desert
tortoi se translocations. As such, consensus, if not

unani mty, exists among the SAC and ot her neeting
participants that translocation is fraught with long-term
uncertainties, notw thstanding recent research show ng
short-term successes and should not be considered lightly
as a nmamnagenent option."

We tal ked death and injury can result from
translocation. And our analysis was infornmed by that
understanding that translocation is a dangerous thing for
desert tortoise, not just for the transl ocated aninmal, but
for the resident animals as well as.

So desert tortoise -- so Bio 9 is our desert
tortoise translocation condition. W're going to be
getting the changes to that | think this afternoon. But
t he changes are no different than were filed March 28th.
And those are clarification under the process for the
desert tortoise translocation plan.

The essence of it is, "The project owner shal
devel op and i nplenent a final desert tortoise relocation
transl ocation plan that is consistent with Fish and
Wl dlife approved guidelines and neets the approval of

BLM' -- excuse me. | didn't know that was crossed out.
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"BLM aut hori zed officer, Fish and Wldlife Service, and
the CPMin consultation with Fish and Game. The fina
pl an needs to be approved by the CPM and by BLM It has
to be consistent with whatever Fish and Wldlife Service
current guidance requires.”

Now on July 30th, staff filed some infornmation
regardi ng updated information regardi ng desert tortoise
transl ocation for |Ivanpah. And at the tinme, the analysis
and final staff assessnent | ooked at the translocation
site west of the project area. And that was the one that
we described in our analysis. So since then, on July
30th, we provided you with the e-mail from Any Fesnock of
t he Bureau of Land Managenent.

HEARI NG OFFI CER KRAMER:  Shoul d we mark that as
an exhi bit?

MS. HOLMES: We certainly can.

MR HARRIS: Are you going to take that as public
conment or -- there's no one here to testify on that
i ssue. The person who drafted the e-mail is not here.

I'd hate to make a point, but evidentiary,

Wi t nesses, testinobny, cross-examnation, there's no one
here to sponsor that docunent. | don't mnd having it in
the record as public testinony, but --

MS. HOLMES: Hearsay can cone in as part of the

evidentiary record as well. It's may be a distinction
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wi t hout a difference.

HEARI NG OFFI CER KRAMER: This is an illustrative
point Ms. Sanders is making. And so | think we'll let it
in.

But there was a second part to that e-mail and
al so contained the re-cal culation of the changes to one of
the conditions showing that the -- what do we call it?
The write a check option in lieu of --

MS. HOLMES: The REAT Agency gui dance for
mtigation cost estimates.

HEARI NG OFFI CER KRAMER: |Is that all one
document ?

M5. HOLMES: Yes, it is.

HEARI NG OFFI CER KRAMER. M. Harris, do you have
any objection to the rest of that?

MR HARRI'S: You might anticipate I would. W
can tal k about the REAT issue separately. But there's
serious legal problenms with that docunment that staff
filed, on the day the comments were due on that
nmet hodol ogy | mi ght add.

HEARI NG OFFI CER KRAMER: Ckay. But we can nark
the whole thing as -- let ne get the exhibit nunber.

Exhi bit 316.
(Ther eupon, the above-referenced docunent was

marked for identification by the Hearing
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Oficer.)

MR HARRIS: 1Is there anyone avail able for
cross-examni nation on the second half of that docunment or
is that sonebody el se?

M. HOLMES: Actually, | believe that M. Flint
is going to be available later this afternoon. | don't
know -- he can certainly talk about the process that was
used to devel op those nunbers, because he was invol ved.

MS. SANDERS: Yeah. That's right.

MR HARRI'S: Who's the author of that second
pi ece? Attachnent 2

MS. SANDERS: Wen you say second piece, there's
several parts to that filing on July 30th.

MR HARRI'S: Attachment 2.

M5. HOLMES: There's several parts to that as
well. There's changes to the Conditions of Certification
whi ch Susan Sanders is the author of. And then there's
t he updat ed Renewabl e Energy Action Agency gui dance for
mtigation cost estimtes, which she can tal k about.

But as | said, M. Flint, who will be available
later this afternoon, was involved in the devel opnent of
t hose nunmbers and has continued to participate.

MR HARRIS: So there's three attachnents; is
that right? First attachnent is the BLMe-mail; right?

So that's not Susan.
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The second attachment is this REAT docunent. |Is
that what M. Flint would be available to tal k about?

MS. HOLMES: Yes.

MR HARRI'S: And the third one is the revision to
the condition, which Ms. Sanders is available to talk
about ?

HOLMES: Correct.

HARRIS: |Is there only three, Caryn?

5 2

HOLMES: That's ny under st andi ng.

MR. HARRI' S: Ckay. Thank you for the
clarification.

HEARI NG OFFI CER KRAMER: So that's Exhibit 316
marked for identification

Go ahead, Ms. Sanders.

M5. SANDERS: So the translocation site that we
anal yzed in the final staff assessnent was west of the
project area. Since that tine and as described in the BLM
meno, a site in the Mjave National Preserve was
identified as a possible site. And that has been the
subj ect of analysis by Fish and Wldlife Service, BLM
Fi sh and Gane.

There are now two bi ol ogi cal opinions, one for
each of these sites. One of the exhibits we're proposing
to attachnent -- we're proposing to subnmit today is the

publicly-avail abl e version of the biol ogical opinion for
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the western site. That's gone through solicitor review
It's public information now. It's nisdated April 2009.
It's actually April 2010.

There's also a hiological opinion that has been
prepared for this site in the Mjave Preserve. That was
just sent to the solicitor's office this week. [It's not
avai |l abl e for public review

So there are two bi ol ogical opinions that we
can -- both of them have been through nost of the review
The first one would require a little bit of revision,
because there have been sone changes to transl ocation
gui dance.

Anot her exhibit that we're going to be subnmitting
is the August 2010 Desert Tortoi se Recovery Ofice
gui dance on how to prepare a translocation plan. Because
a lot that's been happening, the REAT table, the new
gui dance fromthe Desert Tortoise Recovery Ofice to dea
with these large projects. And one of things they've done
is cone up with better guidance on when you do di sease
testing and gui dance on noving the tortoise nore than 500
neters, you need to do disease testing. Quidance --

HEARI NG OFFI CER KRAMER:  That invol ves draw ng
bl ood?

MS. SANDERS: That's right. And quarantining the

animal until the results are avail able. The new gui dance
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calls for -- this is inportant -- nmonitoring not just the
transl ocation individuals, but nonitoring the resident
popul ati on and a controll ed popul ation

And the purpose of that new gui dance is so you
can tease out if you' re seeing high levels of nortality as
they did at Fort Irwin, you can tease out whether or not
those are general environmental factors effecting al
tortious, or just the ones you transl ocated.

That's what part of the new guidance is. Those
are the kinds of revisions to the BO that's already been
through solicitor review for the west of the site. It
woul d need to be tweaked. Brian Croft, who would be
avail abl e for questions this afternoon, said that would be
a very mnor change and may not need to go back to the
solicitor for recirculation if they made those changes.

So we have two sites, two BGOs, and both are
satisfactory for staff. W were on the phone yesterday
with Fish and Gane, Fish and Wldlife, the Park Service,
BLM and Energy Conmission. And we all agreed that
those -- either of those two sites would work. But
regardl ess, the condition that we have witten, it doesn't
matter which sites you use. The requirenent is that they
nmeet the nost current Fish and WIidlife Service approved
gui dance and that they neet all the other agencies that

need to approve those kinds of plans. That approval nust
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be met. And | have a high degree of confort in the
ri gorousness and the | evel of inplenentation fromthe
agencies in applying the guidance that's avail abl e based
on ny past experience.

M5. SMTH. Can | just break in for one second?
I"'msorry. M. Cashen can't get on because WebEx won't
et him saying the neeting has already started. It's
rejecting him Do we have a Plan B?

M5. HOLMES: There was an issue with this with
Chief Breirty as well, but he was eventually able to.

HEARI NG OFFI CER KRAMER: Let's go off the record
for a mnute then.

(OFf record)

HEARI NG OFFI CER KRAMER: W'l |l go back on the
record then. So Ms. Sanders -- so M. Cashen can finish
up and have about little less than 20 minutes of our tine,
could that conplete your testinony for the nonent?

MS. SANDERS:  Yes.

HEARI NG OFFI CER KRAMER: (Okay. So we'll| postpone
cross-exam nation of her until this afternoon. M.
Cashen -- Ms. Snith, do you want to |ead hinP

You're previously sworn in this case; is that
correct?

MR. CASHEN:  Yes.

MR HARRIS: You were out of the room when |
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asked the question which docunent is Scott sponsoring or

just giving oral testinony?

DI RECT EXAM NATI ON

M. SMTH. [I'Il ask him-- well, I'll just do

M. Cashen, are you sponsoring Exhibits 613
t hrough 617 that have to do with translocation of Desert
tortoi se?

MR. CASHEN: Yes.

MS. SMTH. Have you reviewed recent results from
the Fort Irwin translocation effort?

MR CASHEN: Yes, | have.

M5. SMTH. As a result of your review of these
new results, has your opinion changed on the nortality
risk of translating desert tortoise?

MR. CASHEN: The nost recent information that has
been obtai ned through study of the Fort Irwin
transl ocati on process has highlighted sone extrene
nortality associated with the project. And the nunbers
associated with the nortality that was observed had been
reported in the annual reports subnmitted in association
with that translocation project.

M5. SMTH: So can you talk a little bit about
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what you've | earned about the cause of that extrene
nortality and howit mght relate to the |vanpah
transl ocati on pl an?

MR, CASHEN. Yeah. | think the npbst inportant
thing is the nunmbers that have been observed. And | think
those are what it's highlighting.

And tortoise were noved in March of 2008. And
bet ween March 2008 and Decemnber 2009, 44.3 percent of the
transl ocated tortoi ses were found dead and an additiona
17. 4 considered nmissing. So those two nunmbers total over
61 percent of the tortoises within about a year and
ni ne nont hs. And those include tortoises that were
translocated into a DWKA, which is considered rel atively
high quality habitat with a | ow anmount of ant hropogenic
uncertainty. And additional nortality is expected beyond
what has been observed so far.

The other information that was obtained fromthe
Fort Irwin effort was that nmonitoring the tortoise is
shown to be very problematic. And the common issue has
been locating the tortoises after they' re rel eased. And
the transnmitters have been falling off or stopped worKking.
And it's made nonitoring success of the translocation
effort very difficult and unreliable performng
mtigation.

And the third piece of information that has come
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out of this is that priority predation has been a huge
source of death with the tortoises that were transl ocated

There's quite a bit of other information
associated with the Fort Irwin project. And one of the
things that sticks out to me is that the potential of
havi ng a significant inpact not only on the tortoises that
are being translocated, but on the host popul ation, and
that there's a mounting scientific evidence that
translocating tortoises into other areas may actually do
nore harmthan good. And that's because there's the
potential for introducing diseased tortoises into a
heal t hy popul ati on or otherw se m xi ng heal thy and
di seased individuals, as well as the effect that
augnenting a population with transl ocated tortoises has on
predat or popul ati ons and the predator/prey -- shift in the
predator/prey dynam cs that result.

And then finally, just anobunt of conpetition that
may occur when you add additional tortoises to an existing
popul ation. And if there's not enough resources to
support the additional tortoises, there's a high potential
that the entire popul ati on could crash

So all these things point to not only the hazards
associated with nmoving tortoises off a site, but hazards
associated with tortoises at the receptor site.

M5. SMTH: M. Cashen, is it your opinion that
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after certain increnment of several years of nonitoring
that nore tortoises could actually perish as a result of
the translocation than were actually noved in the first
i nstance?

MR. CASHEN:. Absolutely. And that is a concern
of many researchers that has been highlighted by
i nfornati on obtained through the recent Fort Irw n study.

Tortoises -- one of the primary threats to
tortoises is -- are several different types of diseases.
And i f diseased individuals are introduced into an
ot herwi se heal thy population, it could spread that disease
and cause massive nortality throughout the popul ation, and
as well as the other things that | mentioned, such as the
augnent ati on of predator population and the effect of
expl oi tation of resources.

MS. SMTH. And M. Cashen, is there any reason
to believe that translocation efforts at the |vanpah
project should be any nore successful than they have at
Fort lrwin?

MR. CASHEN: | don't think so. | have not seen
any information that suggests that they -- that we m ght
expect sonething different than what occurred at Fort
[ rwin.

MS. SM TH. Thank you, M. Cashen. | don't have

any further questions.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65
HEARI NG OFFI CER KRAMER: Cross-exam nation, M.
Harris.

MR. HARRIS: Sure. Couple questions.

CROSS- EXAM NATI ON

MR, HARRI'S: Exhibit 613 is a study by Gowan.
That study is dated 2009; isn't that correct?

MR CASHEN. What's the title?

MR HARRIS: It's Exhibit 613 of pre-filed
t esti nmony.

MR, CASHEN: So there's several -- Gowan has
publ i shed several papers.

MR HARRIS: M only question was the year. |Is
that your testinmony is that is a 2009 study?

MR. CASHEN:. 1'd have to review that study.

MR HARRI'S: So have you not reviewed that study?

MS. BELENKY: W also presented that study. He
doesn't understand what --

COW SSI ONER BYRON: Let's just clarify.
Progress report for 2009. | don't see a date on this
docunent as to when it was published.

MR HARRI'S: The first 2009 | believe is the
publication date.

MS. SMTH. The discrepancy is having this here,

he doesn't know what nunber was assigned to each documnent.
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So that's what's --

MR, CASHEN: | don't have the exhibit Iist.

M5. SMTH He's supplied the docunent, but not
the exhi bit nunber.

MR HARRI'S: How do | ask hi mabout the exhibits?
You want ne to go by title then?

M5. SM TH: Yes.

MR. HARRI S: The article by Gowan, "Health Status
and Transl ocated Desert Tortoise", 6/13, that's a 2009
study; is that correct?

MR, CASHEN: It tabulates the results for 2009,
yes.

MR, HARRIS: Was it published in 2009?

MR, CASHEN: | don't know. | believe it
enconpassed through the end of 2009, which would suggest
it was published the begi nning of 2010.

MR HARRIS: If you don't know, that's fine.

614 is a 2009 progress report by Barry, et al
“An Eval uation of Desert Tortoise and Their Habitats,"
West ern Expansi on Transl ocation Area, Fort lrwin
Transl ocati on Project, San Bernardino County. That is
2009 document as well; isn't that correct?

COW SSI ONER BYRON: M. Harris, |'mnot the
wi t ness, but | have the docunent in front of ne. And I'm

readi ng content fromit. It says between January and
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Decermber of 2009. It characterizes data fromthe study.
So it cannot have been published in 2009, in ny mnd.
There's no date that | can see on the docunent as to when
it was published.

M5. SMTH: The truth is these docunents have
been a noving target for us, because we are just getting
t hese docunents and other study results as we speak

MR HARRI'S: Let me ask then, when did this
docunent first cone into your possession, M. Cashen?

MR. CASHEN:. These docunents were produced by the
US. Fish and Wildlife service upon a FO A request. And
recei ved themthe beginning of this nonth.

MR HARRIS: |Is that also the case for the Dodd
report dated 19917

MR. CASHEN: No. That is a study that was
published in the journal

HEARI NG OFFI CER KRAMER: Wi ch exhibit is that,
M. Harris?

MR HARRI'S: 616. And then finally the same for
Exhi bit 617, the 2008 study by Gernmano. \When did that
first come into your possession?

MR, CASHEN. That was anot her study that's been
published in a scientific journal

MR HARRIS: | don't have any substantive

remai ni ng questions for this wtness.
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HEARI NG OFFI CER KRAMER: Any other party wish to
ask some questions?

M. Cashen, one question for you. It's a
guestion we -- dialogue we had in the Calico hearings
recently. Sone of the other experts appear to believe
that -- well, they appear to accept that sone tortoise
nortality will occur and believe that it is conpensated
for by the setting aside and inprovenments to habitat that
is also -- that is required of the applicants in these
various cases. Do you share that opinion?

MR, CASHEN. Not necessarily, no.

HEARI NG OFFI CER KRAMER:  Unequi vocal |y no or not

in all cases? O could you el aborate?

MR, CASHEN. Well, | think what this theory is
has been expressed by staff -- in theory, staff assessnent
produced for these projects is that carrying -- by

i ncreasing carrying capacity as the conpensation site that
would, in effect, mtigate the loss of tortoises fromthe
project site due to nortality. | have not -- that's a
theory that |acks substance. And | have not seen anything
to suggest that would, in fact, occur. |In fact, what |
see integrated into the Conditions of Certification
suggests the opposite.

In talking to Dr. Berry and in review of the

literature that exists on the status of the desert
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tortoise, there are no sites out there where tortoise
popul ations are increasing. And there are very few, if
any, where the population is even stable. So if that is,
in fact, the case, then providing conpensation by
pur chasi ng | and where a popul ation is declining would not
of fset the loss of -- would not offset the nortality.

HEARI NG OFFI CER KRAMER: Do you believe it's
possible to increase the carrying capacity of habitat?

MR CASHEN. It is. But it requires an extensive
amount of scientific study and managenent actions that
have not been incorporated into the Conditions of
Certification.

HEARI NG OFFI CER KRAMER: Let nme ask Ms. Smith,
are you planning on offering some suggestions as to how
the conditions can be inproved along the Iines of M.
Cashen is suggesting?

M5. SMTH. Not today. | nean, we wll be
respondi ng. As you know, there's been a project that has
preoccupied us a bit the last week or so. But we will be
respondi ng by the Septenber 3rd.

I can't -- I'"mnot necessarily forecasting that
we have solutions to this problem given there's just the
whol e i ssue that conpensation |ands don't do anything for
an existing population that's being decimated. So that's

just a construct that we find ourselves, and we don't know
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of an affirmative solution that can help that.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

MR. HARRIS: Can | ask one nore question?

HEARI NG OFFI CER KRAMER:  Go ahead.

MR. HARRIS: M. Cashen, you are concerned about
transl ocations. Are there any circunstances under which
you think tortoises ought to be transl ocated?

MR. CASHEN: There are circunstances where it's
possi bl e that transl ocating aninmals provides a
conservation val ue.

MR HARRI'S: What are those cases?

M5. SMTH |If you know.

MR CASHEN: Well, | think the npst obvious is
reestabl i shing a popul ati on that has been extirpated from
an area.

Maybe the California condor provides a good
exanpl e that people can relate to; reestablishing the
condor fromthe brink of extinction back into the wild
where there were no wild condors left. And through
managenment action, the individual condors were raised and
then transl ocated, released into the wild to reestablish a
popul ation is viewed as success, in that case.

MR HARRIS: Sorry. | thought you were finished.

MR, CASHEN:. That's okay.

MR. HARRIS: So setting aside condors, how about
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desert tortoise relocation? Are there circunstances under
whi ch you believe desert tortoise can be transl ocated or
rel ocat ed?

MR CASHEN: Well, | consider that two different
actions, relocating and transl ocati ng.

MR HARRIS: Let's take them separately then
Let's start with translocation. Are there circunstances
under which there are biologically beneficial reasons to
transl ocate desert tortoise?

MR. CASHEN: Yes.

MR HARRI'S: What are those circunstances?

MR CASHEN:. Well, if there was a situation that
was sinmlar to what | expressed about the condor where
there wasn't an area where tortoi ses had been wi dely
extirpated fromtheir range and that the nanagenent goa
was to try to reestablish a population in that area, then
that mght -- there m ght be conservation value to that.
However, those issues associated with translocating
tortoi ses would need to be considered before any such
ef fort was undert aken.

The issues that | nentioned earlier, such as
spreadi ng di sease and augnentati on of predator popul ation
and eval uation of resources, these are things that require
quite a bit of effort and scientific study before one can

even begin to think that there m ght be conservation
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value. And a lot of tinmes, despite the best intention
things don't work out the way we intend themto.

MR. HARRI S: Ckay. So you're saying, yes, there
are circunstances under which you could transl ocate desert
tortoi se?

MR, CASHEN: It's somewhat of a val ue-based
j udgrent .

M5. SMTH: Pl ease don't speculate. And there's
no reason for him-- we can do a parade of hypotheticals.
Now you're putting words in his mouth saying there are
ci rcumst ances.

MR HARRIS: |I'mjust trying to understand his
answers. | really am

Let's go then to relocation. First off, how do
you define rel ocation versus translocation?

MR, CASHEN. Well, | was going to ask you that.

MR HARRIS: |'mnot the desert tortoise
bi ol ogi st. You said you think there is a distinction
because you said that in one of your answers.

M5. SMTH  Again, I'mgoing to object. If we
want to keep this to solar projects, but unless we are
outside the context of a solar projects, | don't see any
val ue of tal ki ng about any other construct because we're
here today trying to get to this evidentiary hearing on a

sol ar project.
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HEARI NG OFFI CER KRAMER: He hasn't dragged it out
yet. And he is asking for a definition that m ght help
explain the answers. So overrul ed.

MR HARRIS: Do | need to restate the question?

HEARI NG OFFI CER KRAMER: M. Cashen, do you
renmenber the question?

MR CASHEN: | think | do. | mean --

HEARI NG OFFI CER KRAMER: Let's have M. Harris
restate.

MR. HARRI' S: \What is your understanding of the
term"rel ocation" versus "transl ocation?"

MR, CASHEN. Well, there is sone disagreenent
among the wildlife professionals about the neani ngs of
these various ternmns.

So |l will say that nmy interpretation of a working
definition would be one in which a relocation is noving an
animal fromits home range to sone ot her |ocation

A transl ocati on woul d have a broader definition
and woul d include captively-raised animals, such as what
was done with condors, in which animals are noved into an
area where they have historically occurred

MR HARRIS: So as a desert tortoise biologist,
do you have a preference for relocation versus
transl ocati on of animal s?

MR. CASHEN: | think what's inportant is the
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actual action that's occurring and not necessarily the
definition or the termthat is being used. So it depends
on what you're doing, whatever you want to call it. And
it means less to me than what is actually occurring. So
if you maybe want to describe what it is you' re planning
on doing, | could provide an opinion on that.

MR HARRIS: Well, | guess I'm-- is it your
opinion that relocation is always preferable to
transl ocation?

M5. SMTH: (bject again. | don't know how t hat
has any nerit with what we're tal king about here. The
Fort Irwin project was a translocation project. [|I'm
assum ng you' ve got a translocation project here. He's
testifying on transl ocation

If you want to provide us some other documents
that he can review on relocation or sonething you want him
to review about the distinction, he'd be nore than happy
to do that.

"' mnot understanding what the distinction has to
do with the Fort Irwin translocation plan and the results
of that. We're talking -- | brought himon to talk
about -- | mean, you're the one that's rehashing ol d news
here, M. Harris.

MR HARRI'S: You're the one that wanted

testinmony. | was perfectly happy with the docunment the
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way it was.

HEARI NG OFFI CER KRAMER: |s that an objection
about the rel evance?

M5. SM TH: Yes.

HEARI NG OFFI CER KRAMER:  Overrul ed.

Go ahead, M. Harris.

MR, HARRI'S: The question was: Do you prefer
rel ocation to translocation as a desert tortoise
bi ol ogi st ?

MR. CASHEN: | think it depends on the situation

MR HARRI'S: Let's think about the situation at
| vanpah. At |vanpah, do you prefer relocation or
transl ocati on?

MR, CASHEN. Depends -- again, it depends on the
situation where you're going to relocate, where you're
goi ng to transl ocate.

MR HARRI'S: The relocation occurs in the
rel ocation areas identified to the west of the project
site and to the north of the project site.

The translocation woul d occur according to the
bi ol ogi cal opinion and the draft biol ogical opinion

My question to you is: Do you believe that
rel ocation is preferable to translocation for the |vanpah?

MR CASHEN: | would have to review the

i nformati on associated with each of those proposals.
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MR HARRIS: | think I'masking you to review the
information that's already before you in the record. You
know about the relocation fromthe hearings. You know
about the translocation fromthe testinony you are
sponsoring, the exhibit you sponsored. Those are the
facts I1'd like you to have in m nd.

And the question is sinmply: Do you prefer
rel ocation to transl ocation on the facts that are parts of
your testinmony?

MR. CASHEN: Well, I'msorry, but |I'mnot going
to be able to answer that question w thout review ng
information. | have not been involved in the |vanpah
proceedi ngs since January, nmore or less. And |'ve been
involved in a |lot of other projects since then.

My testinony today related to the results of the
Fort Irwin project and how that m ght apply. | do not
have the specific -- | do not recall all the specific
details of the applicant's proposed rel ocation and
transl ocati on pl an.

MR HARRIS: Ckay. | thought it was a question
on your testinmony. But if you don't have nore detail ed
answer, that's fine. Thank you.

HEARI NG OFFI CER KRAMER:  Any ot her questions for
M. Cashen?

kay. M. Cashen, thank you.

EHLERT BUSI NESS GROUP (916) 851-5976
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1 MR, CASHEN. Thank you.
2 HEARI NG OFFI CER KRAMER:  Enj oy your neeting this
3 afternoon. And we are going to go to lunch as predicted.
4 Let's be back at 1:10. W're off the record.
5 (Thereupon a lunch recess was taken

6 at 12:08 p.m)
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AFTERNCON SESSI ON
1:16 P.M

HEARI NG OFFI CER KRAMER:  Let's go back on the
record.

On ny table when I got back was an e-mail from
Kristen Berry -- sorry. M fault. It was Exhibit 613.
Thought it was new. So we're back then. W finished with
Dr. Cashen -- M. Cashen.

And we might as well go back -- we were going to
have a witness fromFish and Wldlife; correct -- or are
they at 1:307?

M5. HOLMES: Yes.

MR. CROFT: This is Brian Croft from Fish and
Wldlife Service.

HEARI NG OFFI CER KRAMER: Had you do you spell
your |ast nanme, Brian?

MR CROFT: Cr-o-f-t.

HEARI NG OFFI CER KRAMER:  Thank you. That's for
our court reporter's benefit.

kay. Let's finish then with Susan Sanders, and
then we'll go on to other w tnesses.

So we may have caused you to truncate what you
wanted to say today. So, Ms. Holnmes, do you want to ask
any other questions?

M5. HOLMES: | think we have a couple of
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di fferent ways to approach this.

One is to sinply have Ms. Sanders go condition by
condition changes that staff is proposing.

Anot her is to sort of go topic by topic. So for
exanpl e, we've tal ked about translocation at this point.
We can continue to have her tal k about translocation, and
then we can handl e rare plants separately or whatever
We're indifferent. M. Sanders is prepared to talk about
it either way, as is the staff plant wtness.

HEARI NG OFFI CER KRAMER: Wl |, since | don't
think we're expecting to go as long as we have in the
past -- any protests? Wy don't we just do themall at

once.

DI RECT EXAM NATI ON (cont' d)

MS. HOLMES: Ckay. |'Il ask you just to
sunmari ze. And there are a couple of follow up questions
["1'l have when you're finish based on sone of the
di scussions we heard earlier this norning.

Ms. Sanders, why don't you sunmarize -- ny
recollection fromearlier the norning was that we had
proposed changes to Bio 9, 12, 17, 18, and proposed Bio
21. So if you'd like to wal k through those and sumari ze
the changes | think that woul d be hel pful

MS. SANDERS: Let ne sumup, just to give you an
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overview first as to what pronpted our changes

HEARI NG OFFI CER KRAMER:  Sone peopl e apparently
are looking for the witten reduction of these. Do we
have that now?

M. HOLMES: Sone of these changes were reflected
inthe July 30th filing. Qhers are new And Ms. Sanders
is prepared to describe which are which and why there are
changes fromthe July 30th filing as she wal ks through the
condi ti ons.

HEARI NG OFFI CER KRAMER:  And t hen t hose changes
fromJuly 30th we don't have?

MS. HOLMES: July 30 changes you do. What you
don't have are the additional changes.

HEARI NG OFFI CER KRAMER:  Go ahead.

COW SSI ONER BYRON:  One nonent, please. So that
woul d be Attachment 3 to the nenorandum sent to
Conmi ssioners on July 30th that we're talking --

MS. HOLMES: Excuse ne. Yes. July 30, 2010,
filing the updated guidance. 1t had the meno -- had the
meno, the e-mail, and the Attachnent 1. Attachment 2 was
the updated table. And Attachnent 3 was proposed changes
to Condition of Certification

Ms. Sanders, as you wal k through the conditions,
for purposes of keeping the record clear, why don't you

identify where there are changes in addition to those that
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were identified in that filing?

HEARI NG OFFI CER KRAMER:  Just note that's Exhibit
316.

MS. SANDERS: Right. Thank you

Before | go wal ki ng one by one through the
conditions that have changed, let ne just give you an
overvi ew of what pronpted staff's changes and sumari ze
for you where in the PWPD. You'll have a copy of this
this afternoon.

MR. KESSLER: Either late today or tonorrow

MS. SANDERS: Mbst changes are reflecting an
update fromeither staff assessnent addendum or the
changes that we submitted in March or that were the
conpilation -- the March 29th conpilation of edits,
because sone portion of the PWPD did not reflect those.
The PMPD edits will look Iike a |ot of changes, but
they're sinply reflecting the ones that have been fil ed.
For exanple, Bio 18 is alnost entirely the final staff
assessment addendum changes. One exception which we can
tal k about, just a msidentification of one plant and that
was correct ed.

The July 30th transmittal is just to refresh your
menory, which is now Exhibit 316

HEARI NG OFFI CER KRAMER:  Yes.

MS. SANDERS: That transmtted the REAT cost
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estimates, the updated guidance for desert tortoise
transl ocati on pl an devel opnent, and then we have the
e-mai |l summari zi ng the changes and the translocation plan

And we made changes in the July 30th subnmitta
reflecting this new REAT gui dance. The REAT Agenci es,
whi ch are Fish and Gane, Fish and WIldlife, BLM Managenent
Conmi ssi on have been working to come up with a consi stent
conprehensive way to cone up with security estimates for
| and acquisitions. That's an elenent in all of our
conditions that require that, one that really reflects
reality. So that was inportant to nake those changes

In addition to that change, we added one nore to
that Bio 17, the desert tortoi se conpensatory nitigation
W nade it clear if there are subsequent changes to the
REAT table, if there's further refinenent, that the
applicant doesn't have to go back and get an anendnent.
But nmost current REAT gui dance is what's going to be
applied to the security estimate.

And then finally, the changes that were nade that
you have not seen yet, really we conpared the BLM
Envi ronnental |npact Statenent with what we had in the
PVMPD. And our goal was to achi eve nmaxi mum consi st ency.
So in the transnmittal from John Kessler, you'll see a
summary of that. For the nost part, the Environnental

| mpact Statement and the PMPD are quite consistent. They
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use nmore or less the sane nmitigation nmeasures that we do
fromBio 1 through Bio 20, but they have sone additiona
ones. And some of those pronpted a few minor edits to our
conditions. |1'mgoing to go through which ones those are.

And one of themrequired an entirely new
condition. And that condition is to nonitor for bird and
bat deaths, the carcass counts, and take adaptive
managenment mneasures if that proves to be a problem And
can go through the specifics of that if you'd |ike. But
it's simlar to what's been put into all the nore recent
sol ar projects. You' ve probably seen versions of this if
you' re working on other solar projects. This is to nake
sure we're not getting nortality frombirds or collisions
with solar facility.

So the goal all of our changes were basically for
consi stency, consistency with the final staff assessnent
addendum with the March 29th conpilation of edits, wth
t he REAT cost estimate we have in all of our other
Conditions of Certification for all the other solar
projects, with the BLMfinal Environmental | npact
Statement. And just so what we're getting in Ivanpah is
as close as possible to what you're seeing in the other
solar projects in the final EI'S

So if you'd like, I can go through sone of the

changes of the conditions. Wuld that be hel pful or is
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that --

HEARI NG OFFI CER KRAMER: |s anybody interested in
hearing the details?

Actually, | think it would be a good idea
because if there are sone ninor disconnects, then we'll
have the opportunity to have a dial ogue rather than us
trying to have to figure it out on our own.

MS. SANDERS: Just briefly, 5-6, the Wrker
Envi ronnental Awareness Program the only change to that
was the one that canme about fromthe March 29th. That was
simply to allow Fish and Gane and Fish and Wldlife the
opportunity to review that docunent.

The desert tortoise translocation plan
nentioned earlier, that's Bio 9. There are no changes to
that, except as we nmade in the March 29th conpil ation of
edits.

Bio 11, the avoidance and nitigation neasures,
again that's nmore or less the March 29th conpil ation of
edits.

For Bio 15 and Bio 12 -- excuse ne -- we have 8.
Bi g change here. And this was to achi eve consistency with
what we're doing on all the other projects. The Fish and
Wldlife Service has come up with a Regi onal Managenent
Raven Managerment Programto inplenent their environnent

assessment for -- as you know, ravens are a big problem
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for desert tortoise. It's one of the things that the
agency nost wants to tackle, and it needs to be done in a
regi onal conprehensive way.

So in the past couple of nonths, Fish and
Wldlife Service has devel oped a program where they apply
a fee to all the new projects -- all projects in the
desert, a per acre fee of $105 per acre and they use that
to inpl ement the actions described in the environmenta
assessment. And so that's sonething we've added to all of
our other solar projects, and we've added it to this as
well. If you'd like, | can read you the |anguage.

HEARI NG OFFI CER KRAMER: | don't think you need
to, unless sonmebody el se wants it.

MR HARRIS: Since it's going go -- go through
each of these later. ['Il hold nmy questions for now.
Should I hold ny questions?

HEARI NG OFFI CER KRAMER: | think that would be
best .

MS. SANDERS: So we added the raven requirenent
and the verification to make sure it's paid.

HEARI NG OFFI CER KRAMER: And t he exact | anguage
will be in your comments?

M5. SANDERS: Yes. And they're the sanme. |f you
| ook at al nbst any other solar project that's been filed

in the past couple of nonths, you'll see the sane
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| anguage.

For Bio 13, weed managenent, just the same March
29t h changes.

And for Bio 14, this is the closure vegetation
and rehabilitation plan. W needed to nmake sone changes
to achieve consistency with the BLM s final Environnental
| npact Statenent.

So there are four itens that were in the BLM s
ElIS, which is a product of their working with the
applicant trying to finalize the plan. They nmade quite a
bit of progress on that. So | think they listed verbatim
the four additional itens: Long-term stockpile shant be
nore than six feet high, et cetera. W' ve added those
four items to our condition so that the BLM and the PMPD
will be the same.

For desert tortoise conpensatory mitigation, Bio
17, | think | described the fact that these changes were
already included in the July 30th staff transmittal. They
i ncluded the REAT table. They also include -- to be
consistent with what BLMis doing and to fully describe
what is planned by way of mtigation, describes the BLM
one to one mitigation, which is going to consist of
putting desert tortoise exclusion fences on at |east 15
nm | es of roads and then closing and rehabilitating sone at

| east 50 routes in the DWA.
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And those are actions that will be taken in the
Nort heastern Myj ave Recovery Unit area. And we
i ncorporated this, because it's BLMnmtigation, but it's
nested within ours. And we require this as well for it to
fully mtigate for inpacts to desert tortoise.

Now, you've seen all this in the July 30
submittal. The one thing you didn't see is a minor tweak
| just mentioned if the REAT has nore current gui dance for
the cost estimate, that will be applied.

COW SSI ONER BYRON: Do we have any sense as to
when REAT will close down -- | should say finalize their
cost information?

M. SANDERS: | think it's very close to final
| just didn't want to close the door on nore
opportunities. Scott Flint will be here later, and he
woul d be able to answer that better than |

Bio 18, which is the special status plant
condition, as | said, again, that's all just updating it
to be simlar to what was in the addendum except there
was one little misidentification of small-flowered
androstephium And that's been described in the subnmtta
that the applicant's already provided. And Msa is here
to explain it further. And the applicant's botanica
expert is also here if there is a question. [It's a mnor

t hi ng.
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Ch -- and, of course, anything that has potentia
conpensatory mtigation |and acquisition, we also included
t he REAT change to that. So for the burrowing ow, for --
what else is required?

MR. KESSLER: The waters in the state.

MS. SANDERS: Waters of the state, desert
tortoi se conpensatory mtigation and rare plant |and
acquisitions all reflect the new REAT nunbers.

MR. DE YOUNG  Which condition nunbers are
t hose?

MS. SANDERS: That would be -- so it would be 17
18 -- oh, Bio 19, bighorn sheep mtigation, and Bio 20.

MR HARRI S: 17.

MS. SANDERS: And 16. I'msorry. Let ne go
through it again.

Bio 16, burrowi ng ow .

Bio 17, desert tortoise conpensatory nitigation.

Bio 18, special status plant nitigation.

And not Bio 19. There's no land acquisition with
t hat .

Bi o 20, stream bed measures.

Any other? That's it.

Al right. Those are the ones that you'd apply
the REAT security cost estinmate.

Bi o 189, the bighorn sheep mitigation. W had a
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coupl e of m nor changes to nmake sure we're consistent with
the BLM final inpact statenment. That was adding a couple
lines. One, there be weed control around the water source
and that there would not be barbed wire fence in the
northern paraneter of |vanpah 3. Those are two neasures
in the Environnental Inpact Statenment we also wanted in
here to be consistent.

For Bio 20, all the changes are as described in
the March 29th conpilation of edits, plus the addition of
t he REAT security estimate.

And then there is the new one, Bio 21, avian and
bat monitoring and managenent plan. Basically, the
applicant needs to develop a plan to search for carcasses
of birds and bats. |If they find any dead birds and bats
that are project-related, they need to consult with the
agencies, Fish and WIldlife, Energy Conm ssion, BLM and
determ ne if adaptive managenent is warranted. And the
plan will include adaptive managenent neasures to deal
with unanticipated bird or bat deaths.

And that's about three or four paragraphs. |
don't think I'lIl read it now It's actually identical to.
What you're seeing in the other solar projects, nore or
| ess.

So that's it. That's the sunmary of the changes

to staff's edits to the PMPD.
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MS. BELENKY: Was that |ast one 19?

MS. SANDERS: Twenty-one. It's new. And the
| anguage is different fromthe BLM It's a little nore
detail ed than what's in the BLM Environmental | npact
Statenent, but the same as what's in the other solar
project staff assessnents.

MS. HOLMES: Thank you, Ms. Sanders.

| have a couple foll owup questions based on sone
testinmony that was given earlier this norning.

You testified earlier that there were two
bi ol ogi cal opinions that have been prepared with respect
to translocation plant. Can you clarify as to whether or
not those are draft and whether or not they're publicly
avai | abl e?

MS. SANDERS: Right. My apologies. | should
have said draft biol ogical opinion. Neither one of them
is finalized. And the one that's from April 2010 is
publicly available. The other one is being reviewed.

MS. HOLMES: Thank you

And there was sone Conmittee questions to M.
Cashen regardi ng the types of neasures that could be
i ncorporated in a translocation plan that would help
i ncrease the carrying capacity of the land to which the
desert tortoise are translocated.

Could you testify as to whether or not -- what
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types of neasures those m ght be and whether or not those
woul d be incorporated in this translocation plan?

M5. SANDERS: Yes, | didn't really agree with M.
Cashen's characterization of the value of what we proposed
by way of mitigation. | think the desert tortoise
recovery plans are full of information about what you need
to do is acquire land and devel op a managenent plan to
address the threats that are making desert tortoise
decline. So that m ght include fencing to keep out
of f-road vehicles. M ght include weed control. It night
i ncl ude a nunmber of things that are described in detail in
t he recovery pl ans.

Furthernore, | think there is going to be quite a
bit of mtigation benefit to what's being proposed as part
of the BLM mitigation; fencing off some routes that are
known sources of nortality and cl osing off some routes and
doi ng sone habitat restoration on routes in the DWAs
woul d al so be very hel pful

HEARI NG OFFI CER KRAMER:  You're tal ki ng about
vehi cl e routes?

MS. SANDERS: Yes. Maybe Tom Hurshnman wants to
tal k nore about this, but there are lots of routes that
shouldn't be used in the DWMAs that are a source of
nortality. |If you close themoff and disguise them and

make them no | onger | ook like routes, you add vegetation
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or otherw se bring themback to a nore natural state,
vehi cl e use goes down and habitat quality goes up
There's nore forage.

MS. HOLMES: And these are the types of neasures
that you expect to see associated with this project?

MS. SANDERS: Absolutely. Every one of the
acqui sitions that happens needs to be acconpani ed by a
management plan that describes what you're going to do
with the required land to nake it better for desert
tortoise. Increase the nunbers by tackling the threats
that are so danmging to desert tortoise

MS. HOLMES: Finally, there was sone testinony by
M. Cashen this norning about the risks associated with
transl ocation due to disease. |Is it your opinion the new
gui dance that's been recently nade avail abl e hel ps address
some of those concerns?

MS. SANDERS: | do think that was part of the
notivation for creating those new guidelines was to get
sone standards for disease testing that all agency fol ks
and all the experts agree to. And Brian Croft is
avai |l abl e and can tal k about this if there's nore
guesti ons.

M5. HOLMES: |s quarantine part of that proposa
as wel | ?

MS. SANDERS: Yes. So you don't contaminate a
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popul ati on that doesn't have a di sease with disease.

MS. HOLMES: It isn't just testing; it's testing
and separation until you're sure that the population is
not going to infect the new popul ati on?

M5. SANDERS: Correct.

MS. HOLMES: Thank you. | think those are all of
the direct questions we have.

HEARI NG OFFI CER KRAMER:  The appl i cant,
cross-exam nation?

MR HARRIS: | was going to ask to go |ast.

HEARI NG OFFI CER KRAMER: Wbul d you |ike to be
| ast ?

MR HARRI'S: | would, actually.

HEARI NG OFFI CER KRAMER: O her parties?

MS. BELENKY: | --

DR. CONNOR: M. Kraner, | have a question

HEARI NG OFFI CER KRAMER: Dr. Connor, go ahead

CROSS- EXAM NATI ON
DR. CONNOR: Is it correct that Bio 17 no | onger
requires acquisition or replacenent habitat in the
Nort heast ern Moj ave Recovery Unit?
MS. SANDERS: It never did. Al ways was
acquisition within the range of the desert tortoise. The

recovery actions, the fencing and the route closures, have
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to happen in the northeastern Mjave recovery.

DR. CONNOR: Ckay. Thank you

HEARI NG OFFI CER KRAMER:  Ms. Bel enky.

MS. BELENKY: Yes. | think | just have one
guestion, and then Ms. Anderson has a few questions.

Ms. Sanders, you've testified that you feel that
the staff assessnment -- | guess the revised staff
assessment all put together did anal yze the inpacts of
| ong-term di stance transl ocation on desert tortoise, or at
| east nmentioned those issues.

To your know edge, has there been any specific
study of the inpacts on desert tortoise of noving
tortoises fromthis site into the Mjave Preserve? And
have t here been any studies yet done on the
post - popul ation within the preserve?

MS. SANDERS: Have studies been done on the
effect of transporting tortoise fromthe Mjave Preserve?

MS. BELENKY: That's right.

MS. SANDERS: | don't know of any studies |ike
t hat .

MS. BELENKY: Thank you

MS. SANDERS: Maybe Brian Croft would like to
answer that question, since he mght know nore.

MR, CROFT: | don't know of any studi es of

transl ocation fromthat area to the Preserve. I think the
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cl osest area where | know a study that has been done is at
the large scale study site LSTS, in Nevada over near Jean
| think there was a study that was published in 2007
That woul d probably be the cl osest geographically.

M5. BELENKY: Was that study provided to this
process as an exhibit?

MR. CROFT: |'mnot sure.

HEARI NG OFFI CER KRAMER: M. Croft, before you go
any further, | don't recall that you participated in this
proceedi ng before; is that correct?

MR. CROFT: Correct.

MS. SANDERS: Excuse ne, Caryn, issue of how Fish
and WIldlife Service is in this proceeding.

M5. HOLMES: Excuse ne?

HEARI NG OFFI CER KRAMER: | thought he was Fish
and Gane.

M5. HOLMES: Fish and WIldlife Service, and
they're allowed to offer coments and respond to
qguestions --

HEARI NG OFFI CER KRAMER:  No, | understand. |
just had himin the wong category. So never mind. Go
ahead and answer the question then

M5. BELENKY: | think he said no.

MS. ANDERSON: This is Il eene Anderson with

Center for Biological Diversity.
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Have a question on the avian and bat nonitoring
managenent plan. This is the first I've seen this Bio 21
And I'mglad to see it in here.

My question woul d be though what's the frequency
of monitoring? | see the frequency of the reporting. But
ny concern specifically is if there is nortality or
injury, you know, easily these tortoise recoveries can go
away through comi ng and picking themup, et cetera. |Is
there a specified time frame on howthis is going to
happen as far as hourly? 1Is it the whole --

MS. SANDERS: The BLM Environnental | npact
Statement calls for every two weeks. CQur condition calls
for devel opnent of a plan where we woul d revi ew what
t hey' ve proposed by way of frequency of nonitoring, but
you can't just go out and count nunber of carcasses. You
need to have an estimte of what you're missing by way of
scavengi ng. You need to do scavenging trials. You need
to know what your searchers are m ssing because they don't
see it. There's variations between searchers and there's
different tines of the year. That needs to be factored
into the plan.

You may want to parcel out your surveys so that
you' re concentrating nore in certain areas, do a subset.
Al these things, it nore conplicated than go out and | ook

for carcasses every two weeks. You need a
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wel | -t hought -out plan. And that's why our condition is
nore detailed. It could be every two weeks per BLM s
gui dance, but we want nore detail on howit's done.

MS. ANDERSON: And then followi ng onto that, |
don't really see a time line for how long the nonitoring
is going to be over years. | nean, it |ooked like first
year adaptive managenent recomrendations for additiona
monitoring. But then later on it tal ks about, you know,
reports due every year and so that's --

MS. SANDERS: That's to be determined by all the
parties reviewing the plan. So the agency fol k, CPM and
BLM will decide whether or not. |If you have three years
of intensive monitoring, fine. No evidence of nortality,
you mi ght want to scal e back on your efforts. About if
you' re finding big problems, you mght want to institute
quarterly nonitoring. So there's that flexibility built
into it.

MS. ANDERSON: But certainly nore than a single
year's worth of data.

MS. SANDERS: Yes. It says after -- let ne see
what it says.

Quarterly nonitoring, so every year an annua
report. "Quarterly nmonitoring report shall continue unti
the CPM in consultation with Fish and Ganme, Fish and

Wldlife deterni ne whether nore years of nonitoring are
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needed and the mitigation adapti ve managenent neasures are
necessary. After two years, project owner/contractor
prepare a report describing the results and then that
report will be submitted to the agencies.”

So it's upinthe air, as it should be, really.

MS. ANDERSON. Thank you

HEARI NG OFFI CER KRAMER:  Any ot her party?

M. Harris.

MR HARRI'S: Yeah. Thank you

Coupl e of questions. | really want to focus in
on the REAT issues, because that's the one --

MS. HOLMES: At this point, can we bring M.

Flint to the table?

Scott Flint just canme into the hearing room and
apparently left. But since he was -- he was involved with
t he devel opnent of the table, | suggest it would be
beneficial to have himbe part of the discussion

MR HARRIS: Can we put a transmitter on himso
we can track hin®

COW SSI ONER BYRON: M. Flint, your presence is
request ed.

And 1'd |like to take this opportunity to wel conme
you to the Energy Commission. | didn't have a chance to
wel cone you since you joined us. Thank you

MR. FLINT: Thank you.
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MS. HOLMES: By way of introductions, and for
purposes of the record, M. Flint is an enployee of the
California Energy Conmi ssion. And before he came to the
Conmi ssion, he worked for the California Departnment of
Fi sh and Game and was heavily involved in the REAT
process.

Currently, staff is providing information to the
record about various proposed changes of Conditions of
Certification and the applicant has questions on the
i ncorporation of numbers fromthe REAT process.

So M. Flint, that's why we've asked you to join
us here today.

HEARI NG OFFI CER KRAMER: M. Flint, were you
previously sworn in this case?

MR, FLINT: Yes, way back in the earlier
heari ngs.

HEARI NG OFFI CER KRAMER:  Still in this year
t hough?

MR, FLINT: Yes.

HEARI NG OFFI CER KRAMER:  Go ahead, M. Harris.

MR, HARRI'S: Thank you

And Caryn, 1'mgoing to have you set up all ny
cross, because it will be a lot shorter. That was
beautiful. Thank you

The REAT process is a thing -- what kind of
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bot hers me npbst about what | sawin the filing on the
30th. That process grows out of SB 34 or SB -- what is
it? X834 in the special session? That's pretty much the
right legislation that's given rise to this mtigation
process; is that right, Scott?

MR, FLINT: Both. Actually, both. So if you're
referring to the cost table, for instance, as an exanpl e,
that's a tool that would work for both -- that would be
part of the SB 34 process, but also could work for just a
general in loop mitigation approach that project that may
not be qualified for SB 34. So it's not just SB 34. But
it's neant to address any process that would all ow paynent
of fees to accelerate the mtigation

MR, HARRI'S: Ckay. But for our purposes, this
table is based on the authorities that are granted to
State agencies through SB 34; is that correct?

MR, FLINT: Fromthe standpoint that there would
be -- that we've calculated in here -- we have spaces in
here that cal cul ate admi nistrative costs associated with
| and acquisitions and NFW fees. Those are -- if not
specifically, but those kind of fees are part of the SB 34
structure that's envisioned and outlined, yes.

MR HARRIS: | want to tal k about the status of
that SB 34 process. |s that process conplete?

MR. FLINT: There are three things that are stil
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bei ng worked on that are being worked on as part of SB 34.

One of them woul d be establishing the fees, which
this fee table is just a part of that. There are other
things that are being taken into consideration related to
SB 34. For instance, this fee table doesn't deal with a
five percent cap that's in SB 34 or potentially refunding
noney for overpaynment, which are things that are
continuing to be discussed as part of that process.

Secondly, under SB 34, there is an interim
mtigation strategy that's required and that has been out
in public draft, but it's being revised right now

And a third part of SB 34 provides for an
advanced mitigation pathway whereby the State Legislature
provi ded noney for the advanced purchase of |and that can
then be credited as basically a | and bank to different
projects. And currently no | and have been purchased
t hrough that process yet. So that's technically
unavail able until |ands are purchased.

That's three things that are goi ng on under SB
34.

MR HARRIS: Let's take themin reverse order
then. The advanced mtigation path, there's $10 mllion
is that, correct, in SB 34?

MR FLINT: That's correct.

MR, HARRIS: And that noney is to be used to
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acquire lands to create a bank -- go ahead and describe it
i f you woul d.

MR FLINT: So the idea behind that section of SB
34 was to provide the Departnent of Fish and Gane sone
funding to buy habitat |ands in advance before any of the
projects are approved; identifying, buying |ands that
woul d work that will be suitable habitat. For instance,
desert tortoise and other species being inpacted by the
proj ects.

The idea behind SB 34 was to provide certainty
for developers in their mitigation. So that approach
woul d be the nobst certain. The |and woul d be bought in
advance. We'd know the acquisition costs. And if soneone
wanted to take advantage of using that land to mitigate
their project, they could reimburse the cost of the
acqui sition.

We woul d al so have t he managenent costs of that
| and wor ked out, because we have -- without identifying
land, the |and would already be identified as
mtigation -- the |ong term managenent costs worked out so
that would be there to know the exact cost to the
endownent .

MR. HARRIS: |Is there a provision for adding that
$10 million, or is that just a one tine?

MR, FLI NT: It was in the statute. It was a
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one-time deal that was set up as a pilot programto test
out this process.

MR HARRIS: So there's $10 nillion avail able.
And that's staff's --

M5. HOLMES: 1'mgoing to object to this line of
guestioning, unless M. Harris can show howit's rel evant
to this program This witness has testified that there
hasn't been any | and purchased. So --

MR HARRIS: It's ny next question. 1'll try to
tie it together.

HEARI NG OFFI CER KRAMER:  Go ahead.

MR, HARRI'S: So assuming this noney had been
spent and this | and had been purchased, what percentage of
t he Ivanpah project would that entire program fund?

MR, FLINT: Well, just a rough -- | nmean, a rough
estimate, the land prices in the areas of sone of the
projects, if we would assune $1,000 per acre that are on
here, then $10 mllion would have purchased about 10, 000
acres.

And that woul d be again dependi ng on the species
and the ultimate permt requirenents that cone out of any
approvals. W could after -- at that point, we could
figure out how much coul d be considered or not considered
to work. It would depend on the species that are on the

property. All the species may not be mitigated on the --
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may or may not be represented. And many on this property
and al so waters of the state may not be fully mtigable.
So you may have to do a conbi nation of other things.

But at $1,000 an acre, it would provide about
10,000 acres. And for different projects and for nobst
projects, that's close to the size of their mtigation or
so. Maybe one or two projects at the nost.

MR HARRIS: Staff's filing of 7/30/10 has a
nunmber of about $25 million for the Ivanpah project. So
with ten mllion available, by my math, that's about 40
percent of our obligation. But 1'd like to give you an
opportunity to explain why that 40 percent nunber is
wong, if I'mwong.

MS. BELENKY: |'m having trouble with the
rel evancy right now

MR. HARRI'S: We have a condition that has $25
mllioninit. W have a programthat's set up for $10
mllion. |'m asking about the relationship between those
two things.

M. HOLMES: Wiy don't you ask Ms. Sanders to
explain the relationship then. | think that would be
perfectly appropriate.

MR, HARRI'S: | thought they were a panel

MS. HOLMES: They are. But Susan wrote the

conditions. Scott didn't wite the conditions.
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And | think we've had a partial answer with
respect to M. Flint tal king about the fact that you can't
really tell much of anything until you know what species
are present and what the | and | ooks |ike.

But Susan, can you explain -- | believe there is
| anguage in the -- if this is like all the other solar
projects |'ve worked on, there's |anguage that explains
what an applicant would need to do in order to take
advantage of an in-lieu-of-fee program | believe there's
speci fic | anguage regardi ng aski ng the Conmi ssion for a
determ nation that the proposal is consistent with CEQA
and CESA. That may not be this one.

Perhaps it woul d be sonething that would be
appropriate -- I"'msure that the other Conm ssioners and
Hearing O ficers who have participated on the other solar
projects are famliar with it

MR, FLINT: Can | -- just for clarification,
need to add, | don't -- I'mnot |ooking right at the page
that you're tal king about for the total obligation. But
what we've just tal ked about here with SB 34 and with
respect to $10 nmillion is only the land -- the acquisition
portion of any mtigation requirenents.

MR HARRIS: So if you have vetted yourself to
that bank or that program you'd have to pay, in addition

to the ten mllion for land, additional cost; is that
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wong? Is that right?

MR, FLINT: Yeah. There still may be cost
associ ated with any nanagenent activities on BLM I ands
that would be part of the mtigation solution. And it
woul d still be the managenment endowrent to be cal cul at ed
and added onto that. The ten million was for all
acqui sition.

MR HARRIS: Qher things we're trying to get at
here is whether the programis available to us. It sounds
like we mght use up nost of the funds for that entire
program So | was asking the question.

So | want to nove off this. | didn't intend to
spend nearly as much time. | just want to nake people
aware there was only $10 million avail able statew de for
this entire program

I want to talk about the REAT program again
direct prodigy, if you will, of SB 34. A lot of the solar
fol ks, including LSA, we work with a large scale -- we
were involved in the devel opnment of SB 34, and one of the
things that was very inportant to themin devel opment of
SB 34 was the voluntary nature of that program

And, you know, actually, I'mgoing to point you
to -- just for the record, I'lIl point to the record. SB
34 actually tal ks about this programbeing a voluntary

program And that was an inmportant thing for the
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i ndustry. This is section of the legislation 2099 --
looks like it is B3. And it says, just to refresh your
menory, "The fund shall serve and be nmanaged as an
optional voluntary nmethod for devel opers or owners of

eligible projects and deposit funds," and it continues on

So the SB 34 program if fromthe devel oper point
of view, is conpletely voluntary. And so far we haven't
vol unteered for that program

So is it your position that notw t hstandi ng the
vol untary nature of SB 34 that you can still be inposing
an SB 34 obligation on a non-volunteering entity?

MR, FLINT: [|'massuming that in that question --
well, | have to nake an assunption in that question that
you' re aski ng about using the cost table for non SB 34 --
someone not participating in SB 34.

MR, HARRI'S: Go ahead and answer that if you can

MR, FLINT: | didn't nean to change the question
It wasn't clear.

MR HARRI'S: | guess let nme back up. Let ne
rephrase the question. See if that helps, Scott.

SB 34 is a voluntary program And fromthe
devel oper perspective, that was a very inportant thing.

To date, we have not volunteered to participate in that
progr am

Is it the staff's position that notw thstanding
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the lack of volunteering, if that's the right word, by an
applicant that you can inpose SB 34 obligations on us
wi t hout us agreeing to that voluntarily?

MS. SANDERS: Let ne give you some background as
to what we, staff, were instructed to do with this
i nformation.

We were given this and told and we weren't -- SB
34 was not part of the equation. We were said this is a
security estimate that will work. If, for exanple, you
buil d your project and then hal fway through things don't
work, we need to purchase mtigation |ands. W need a
reliable estinate of how rmuch noney it would cost us or
whoever was charged with doing it to actually make a
successful purchase.

And we needed to -- because we needed to know
that our nmitigation measure truly mitigated, that the
noney we all ocated for security was adequate to do the
mtigation that was specified. So this is not joined at
the hip with SB 34. This is the guidance we got -- al
staff got for all their projects this is the right
security to use.

MR HARRIS: So if there wasn't a REAT process
and there wasn't an SB 34, then your testinony is your
conditions would | ook exactly like they | ook today?

MS. SANDERS: | think the REAT team was wor ki ng
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on -- the REAT team devel oped the NFWF NMOU. They' ve been
wor ki ng at our request and everyone's request. W need to
have sone confidence that the nunbers we're putting out
there as security is adequate to capture all the costs.

So there are | and experts at BLM at Fish and
Gane, and all these agencies.

Scott, you're the one that did that. | think you
guys all pool ed your know edge and canme up with a table
that captured all the costs that truly would be required
to fulfill the mtigation if you weren't available to do
it. SB 34 aside, that's what's in the table.

MR FLINT: Yeah. As | said when | first started
speaki ng here, although you were putting this -- we were
putting this table together, the REAT was putting this
table together for nultiple purposes. And regardl ess of
whether it's SB 34 or whatever or NFWF funds or whatever
or any nethod where the State would take responsibility
for fulfilling sonme of or all of the mtigation
obligation, this table should work.

It's not really tied to NFWF or anyt hing.

It's -- each category is in this table -- this fee table
that you see here are based on years of data prinarily
coming fromBLM I and acquisitions related to the
transaction and then our field staff -- our field staff's

experi ence and expertise in dealing with land prices in
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different parts of the desert. Although -- although you
see one nunber here in land prices do vary, the idea of
this particular -- for instance, |and acquisition having a
$1,000 per acre estimate, here again, it was to be used
either for security purposes so that the obligations would
be secured through a letter of credit sonmehow or so the
project can proceed in a tinely fashion once they receive
their permits. So either a letter of credit with the
applicant pursuing mtigation on its own, but appropriate
costs to this table would work.

If it was paynent in NFW or sonething, then this
is the anount that we would recomrend be deposited with
NFWF to ensure that we can conplete the mitigations and
fully mtigate the project. So either way, it should
work. It really wasn't tied to SB 34 directly. And it
works for different situations.

MR HARRIS: Ckay. |'mgoing to go ahead and
nmove on. | think we understand my concern about the
vol untary nature of that program

I want to go back to where the programis though
You filed -- you, staff -- again, anybody on the panel can
answer, including John. Doesn't nean to direct those
things just to Scott.

But staff filed on 7/30 a document that is the

REAT formula with cost allocation. Wre you aware that
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7/30 was al so the day that comments were due on the draft
REAT progr anf

MR, FLINT: |Is your question directed to me? No.

MR. HARRI'S: The panel, whoever, can answer the
qguesti on.
SANDERS: | wasn't aware.
HARRI S:  John, were you aware?

KESSLER:  No.

2 2 3 &

HARRI S: Has there been a new iteration of
the draft REAT document since the 7/30 version of that
document cane out fromthe REAT teanf

MS. SANDERS: | don't think anyone has seen that,
if there is such a thing. That was one of the changes
that we made since the July 30th filing was that, should
t here be an update, you could use the -- would use the
nost current update.

MR, HARRI'S: You see this sort of as a living
condition that woul d change based upon what ever the REAT
puts out next?

MS. SANDERS: That's not the inpression | have.

Scott, nmaybe you can answer better

I think this reflected a | ot of thought and
research. | don't think it's going to change a whole |ot.
But maybe you can add some to that, Scott.

MR, FLINT: Jeff, if you're -- are you referring
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to the IMS? That was the docunent --

MR. HARRI'S: No.

MR FLINT: -- the comment was due on --

MR HARRIS: No, it was due on the cost fornul as.

MR FLINT: We continue to work -- the REAT
continues to work through issues around phasi ng paynent,
refundi ng overpaynent, different issues |ike that that
we're trying -- we're working through to try to facilitate
again assisting and noving the mtigation fast on these
projects. But to date in those discussions, this table
has not changed.

MR HARRI'S: And you all are expecting that there
will be another iteration fromthe REAT, which is why
you're putting the condition |anguage in there; is that
correct?

MS. SANDERS: |'m not expecting anything. | just
want there to be an easy way for you to update without
getting an anendnent.

MR HARRIS: So given that SB 34 is voluntary, if
we don't opt in now, can we opt in |ater when REAT finally
produces sonet hing --

MS. HOLMES: 1'mgoing to object. That's way
beyond the scope of what this testinmony is about.

MR, HARRI'S: Let nme ask you then, is the

condition witten such that -- thank you, Caryn. See, sit
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next to ne.

I's the condition witten such that someone who
doesn't immediately opt into the voluntary programfinally
sees sonething -- they think there is a benefit there,
want to opt in now, will the condition allow themto do
that later?

MS. SANDERS: | think it's nore of a | awyer
guestion than a biol ogi st question. | don't know of
anything in this condition or anywhere that precludes you
fromparticipating in SB 34.

So maybe | awers have different answers to that
guestion. | don't know.

MR HARRIS: | guess I'll put it -- would you
oppose revising the language to allow us to opt inif we
decide to opt in later?

MS. HOLMES: The reference that | gave earlier is
to Conditions of Certification that are found in the other
| arge sol ar projects.

And | apol ogize 1've only been | ooking at |vanpah
filings for two days.

In many of the other |arge solar cases, there is
a Condition of Certification that has gone back and forth
as to whether it stands alone or in one of the conditions
that requires the acquisition. But it says that a project

proponent can take advantage of an in-lieu-fee program by
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asking the Commission to nake a finding sufficient for the
Conmi ssion to make CEQA and CESA finding that are required
by law. And they wouldn't have an objection to having
t hat | anguage included in the case either

M5. SANDERS: That woul d be fine.

MR, HARRI'S: Thank you.

I think ny next sets of questions you nmay have
addressed in your |atest revisions, but | guess when we'll
see the docunent, we'll know.

M5. HOLMES: We'll find out.

MR HARRI'S: Sone of the conditions had approva
| anguage that said subnmit -- whatever it is -- raven plan
for approval to the CPM the BLM s authorized
representative, CBFG and the U S. Fish and Wldlife
Service. Have those all been corrected nowto say --

MS. SANDERS: |If we didn't, it was an oversight.
W wanted to clarify that it was CPM naking a decision in
consultation. Unless it was otherw se precluded. W
don't make deci si ons about any bi ol ogi cal opi nion

MR HARRI'S: Your intent would be review and
approval by the CEC and BLM review and comrent by the --

MS. SANDERS: That is the intent, yes.

MR HARRIS: | think we're on the sane page
there. That w pes out a whole series of questions.

| want to go to Bio 17. It looks |like we've
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corrected the acreage now. The PMPD had 4073, which is
the old configuration before the M3. Let's take it
easier. |It's your intent to have those reflect the actua
acreage of the project now as revised?
MB. SANDERS: 3,582, or the area disturbed by the

final project footprint in case there's tweaks to the

footprint.

MR. HARRI S: That's very good.

HEARI NG OFFI CER KRAMER: Let me ask then on that
point, will that appear in your reconmendation?

M5. HOLMES: Yes.

HEARI NG OFFI CER KRAMER: Ckay. And on the
earlier point of adding the opt-in provision, M. Harris,
are you asking that they give you that?

MR HARRI S: Yes.

HEARI NG OFFI CER KRAMER: So will that be added to
your coments?

M5. HOLMES: It will. [It's not in the current
draft. That nmeans we probably won't get it out this
afternoon, but we will add that |anguage.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

MR HARRIS: W spent a lot of time this norning
tal ki ng about translocation and the service biologica
opi nion, the e-nmail including things like 50 nmiles' worth

of desert tortoise fencing. You put that into the
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condition of Bio 17; is that correct?

MS. SANDERS: That's correct.

MR HARRIS: So if it were to cone out of the
bi ol ogi cal opinion, at the end of the day, would it cone
out of your condition as well?

MS. SANDERS: What you do you nean by "cone out"?

MR HARRIS: If the intervenors prevail upon the
agencies not to translocate but only to rel ocate over the
fence as we proposed, that 50 nmiles of fencing, as
understand it, a lot of that is associated with the
translocation plan. So it wouldn't be --

MS. SANDERS: No. Let's clarify.

And Brian, you're here to clarify even nore.

But the fencing associated with the translocation
is not -- is not part of the 50 mles of fencing. They're
separate. The fencing requires an avoi dance neasure.

It's minimzation nmeasure. The fencing associated with
the BLM mitigation is on top of that.

Brian, am| correct?

MR. CROFT: Yes. Wth the translocation plan
where you put them across the fence, the Hi ghway 15
fencing that is proposed is primarily to prevent tortoises
from meki ng | ong di stance novenent after they're
transl ocated and then being killed on the highway.

And so if we end up noving -- changing the
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transl ocati on strategy and noving these aninals to a
different location, you' d still have the requirenent to
fence roads that have the potential to be a nortality
source for those translocated aninmals.

So, | mean, after you nove tortoises, they can
nove |ong distances after relief. And there's sone
potential they're going to be noving onto those hi ghways.
So there's definitely some of the fencing associated with
the translocation. |It's a measure to avoid or mnimze
t ake associated with the transl ocation

MR HARRIS: So is it your intent to have the
| anguage of Bio 17 parallel to | anguage of the biol ogica
opinion? 1s that what you're trying to do with some of
t he | anguage?

MS. SANDERS: No. The intent was to be
consistent with BLMs nmitigation neasure, because their
one-to-one is part of our three-to-one.

| think I don't know what the -- | think the
bi ol ogi cal opinion -- you can tell ne, Brian, does it
refl ect what we have in the revised condition and in the
EIS with respect to the fencing and route restoration?

MR CROFT: In ternms of how we described the
conpensation for the project?

MS. SANDERS: Right.

MR. CROFT: Yeah. It does describe fencing and
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route restoration in the draft that we have under review
ri ght now.

MR HARRIS: So if that draft were to change, the
bi ol ogi cal opinion were to change where it is today, are
you anenabl e to having the condition change to reflect
t hat change in the biol ogical opinion?

MS. SANDERS: |'m not sure what you're asking ne.
I f the biological opinion changes, | would change ny
condi ti on?

MR HARRI'S: Yeah.

MS. SANDERS: The condition requires conpliance
with the terns of the biological opinion and all the
avoi dance and minim zation neasures.

Ask it again in a different way.

MR. HARRI'S: Actually, | think it's Bio 9. |
woul d assunme that all the biological opinion requirenments
are inposed in the state through Bio 9

M5. SANDERS: |It's a different condition. |
think it's Bio -- it's the Bio 7. It's one of those sort
of generic ones where just stake the berm nust include all
neasures from federal and State, includes the biologica
opi ni on.

MR HARRIS: Al right. | guess what | was
trying to get you to say was if the Service drastically

changed their approach in the next 30 days in their fina
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bi ol ogi cal opinion that you would be | ooking to conform
any inconsistency between those two docunents, between the
bi ol ogi cal opinion and your conditions; is that correct?

MS. SANDERS: | don't think that's needed. The
way Bio 9 is witten, the translocation plan, you' re going
to accommpdate the nost recent Fish and Wldlife Service
gui dance. W have a neasure in there requiring conpliance
with the BO. So |I'm not sure what changes the BO woul d
make that would pronpt a change in our staff assessnent.

MR HARRIS: Ckay. |I'Il let it go.

HEARI NG OFFI CER KRAMER: M. Harris, let ne be
cl ear though. You were talking specifically about a
fence; right? Was that just sinmply an exanpl e?

MR HARRIS: M concern is this, Hearing Oficer

Kramer, is that we have an idea what the final biologica

opinion will look Iike, this e-nmail that's been docket ed,
but we don't have a final. And what | want to make sure
is there aren't inconsistencies -- that the staff isn't

conposing mtigation neasures thinking they have to do
this because it's in the biol ogical opinion and then have
the final biological opinion sonmething different and we
get both mitigation neasures.

M5. HOLMES: The Bio 9 doesn't include any
speci al requirenents.

MS. SANDERS: ' mnot worried about that.
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MR. DE YOUNG One additional clarification

The original biological opinion that was Apri
had us noving tortoise to the west side of the project and
fencing Interstate 15 along a Caltrans ri ght-of -way.

Wth the new biological opinion, if it's
i npl enented, it takes away that requirenent to fence |-15.

And what we're looking at is truly the need to be
able to meet our deadlines. And to neet our deadlines,
you have to back up on schedul e and deterni ne when you
need to be out in the field to start installing fencing
and certainly working with Caltrans. |It's going to take
time to do that. So at this point, we're |ooking at two
possibilities for biological opinion that nay or may not
require additional activities.

MS. BELENKY: Can | ask a clarifying question?

First, you said there is a biological opinion
My understanding, there's a draft --

MR. DE YOUNG There's a draft.

MS. BELENKY: And the second thing is | think
Brian Croft just stated that it would be needed to be
fenced in either case.

MR, DE YOUNG Let's specifically ask Brian that
guesti on.

MS. BELENKY: Let's ask Brian.

MR, CROFT: In terns of the BO and what we woul d
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require for the translocation, we see highway fencing as a
needed thing to mnimze take of tortoises due to the
translocation. So if we nove the tortoises west of
[-15 -- | nmean west of the project site, you would need to
fence I-15 to prevent road nortality of translocated
tortoi ses.

If we nmove the tortoises to a different |ocation
to a different transl ocation area, then the fencing of
hi ghways in the area around that translocation area would
be required to mnimze the take associated with |ong
di stance novenents of translocated tortoises. So the
fencing requirenment is going to be, you know, the same
either way. It's just a matter of which you' re going to
be fencing.

MR. DE YOUNG | understand that.

And the point is -- and this is being able to hit
the ground and get this project constructed to neet ARRA
that we're in a situation right now | ooki ng at
potentially two conpletely different scenarios that we
need to be working on now to nmake those viable for the
project to nove tortoise this fall and for the project to
survive.

M5. HOLMES: | believe the staff's Conditions of
Certification accommpdate either possibility.

And | think Ms. Sanders testified there is a
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Condition of Certification that you think would be
i mportant to change to capture that. Please point it out
to us, because we're not aware of it.

MR HARRIS: 1'll be specific. | think Bio 9
does exactly what you said, Caryn. | think we've covered
whatever is in the biological is admtted through Bio 9.

My concern is: Are we then in addition to doing
that, you know, redundantly placing those things into Bio
17 and creating the possibility of inconsistency? That's
t he whol e reason for this line of questioning. |If the
bi ol ogi cal opinion is not as everybody thinks it's going
to be, are we going to end up with obligations in Bio 17
that are not in the biological opinion?

M5. HOLMES: Well, to the extent that that
condition could be interpreted that way, | don't think
staff has a problemw th nmaking sure that what we're
saying is that we want to be consistent wi th whatever
bi ol ogi cal opinion the U S. Fish and Wldlife Service
ultimately approves. So if there is specific |anguage
that needs to change, it's not clear to ne. |If you -- if
there is specific changes that needs to change that other
condition, we would be happy to do that.

HEARI NG OFFI CER KRAMER:  Is it fair to say staff
does not intend to inpose any additional requirenments

beyond those that are in the biol ogical opinion?
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MS. HOLMES: Well, yes. In fact, staff does.
Staff is inposing three-to-one ratio, whereas the
bi ol ogi cal opinion reflects a one-to-one ratio. There are
mnimzation --

HEARI NG OFFI CER KRAMER:  But the fencing would
not be?

MS. HOLMES: In terns of fencing.

MB. SANDERS: Let's be clear about the fencing.
The 50 mles, which is the mtigation, and aside and apart
fromthat is the fencing that's needed to avoid the
transl ocati on tortoi se wondering onto the roadway. Does
that get to your question? | see nothing inconpatible in
what we have in our mitigation --

MR. DE YOUNG The difference is where you fence
and when you fence and keeping the project -- having the
project have the ability to nove tortoise this year

MS. SANDERS: | see your dilemm, and
synmpat hi ze. | don't know that there's anything that we
can change in this condition or that we can do to help you
with that. That's a function of the biol ogical opinion
process.

MR DE YOUNG W have to have one

MS. BELENKY: Can | ask another clarifying
guesti on?

My understanding is -- and fromreading the fina
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EISis that the translocation would be partly to the west
and partly long distance. So that is what the final EI S
states. So you are positing a third idea that would be
different that would be all |ong distance transl ocation
is that correct?

MR. HARRI'S: No.

MR, CROFT: No. The translocation strategy would
be moving any tortoise that's within 500 neters of the
west ern boundary fence of the project site. Those would
be pl aced over the fence. And then the renaining
tortoi ses from Phase | and Phase 2 and the construction
| ogi stics area would involve a |ong distance
transl ocati on.

MS. BELENKY: So just to follow up. So wouldn't
|-15 --

MR. DE YOUNG Site 3. Wat happens in Site 3
Brian?

MR, CROFT: In Site 3, the remaining tortoises
woul d go into the exclusion zone that's been set up on the
north side of phase three.

MS. BELENKY: And if tortoises are noved as you
called it over the fence to the west, would they -- would
I-15 need to be tortoise fenced in order to protect those
tortoi ses?

MR, CROFT: We're not anticipating that tortoises
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nove t hose short distance. They're going to nake the same
sorts of long distance novenents as the |ong distance
transl ocati on just based on sone of the translocation work
that's been done at Fort Irwin and sone other studies
| ooki ng at these shorter distance translocation

MS. BELENKY: Thank you for clarifying.

MR HARRIS: | wanted to ask a coupl e questions
about the security in Bio 17. There had been a number of
20 million I think in there before. |Is there a nunber in
what you're going to be publishing today or tonorrow?

MS. SANDERS: Yes. There's two nunbers.

One, if you chose to do it yourself, the security
if you don't go through NFWF, that's 24,556, 482

If you go through NFWF, there is additional fees
requi red because of their expenses. And that fee total is

twenty-five thousand, one-hundred twenty-seven mllion

420.

M5. HOLMES: Do you want to restate that nunber?

MR HARRI'S: You said --

M5. HOLMES: You said thousand foll owed by
mllion.

MS. SANDERS: Sorry. 25,127,420; is that
correct?

MS. HOLMES: That's mnuch better

MR HARRI S: In the |last version of this, the 329
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versus, | think you had a 25 percent cap. But you've
removed that now with the REAT fornula; is that correct?

MS. SANDERS: Part of the reason for having that
was because at the tine we cane up with that security, we
knew t here was efforts underway to create a nore
consi stent conprehensive security estimte. W want to
provi de sone assurances that -- because in response to
your concern, that it was so open-ended. Now it's not
very open-ended anynore. |It's pretty fixed. So there's
no need to provide that kind of assurance.

MR. HARRI'S: Maybe we're tal king past each other
because the changes | see, you went from20 mllion with a
25 percent cap to 25 million and no cap. That's
certainty, but for certainty dead with the higher nunber
and no cap. Was it staff's intent to renmove that cap?

MS. SANDERS: That was staff's intent, yes.

MR HARRI'S: Scott, you nentioned sonething about
a five percent ceiling in SB 34. Wuld that conme into
pl ay here?

MR FLINT: | don't -- | don't know how that is
going to be worked out for that portion of SB 34. [|I'mno
| onger working on that in ny new position. So | can't add
much for that part.

MR HARRI'S: Can we volunteer to take a five

percent cap? Sorry. Okay.
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MR FLINT: Where's the off button?

MR HARRIS: | raise these very serious issues
for the conmpany, the open-ended nature of this condition
now and the fact that as a start-up conpany we are going
to have to put cash down. So $25 million cash, open-ended
obligation, |I think the project is probably dead.

MR. DE YOUNG Plus federal

MR HARRIS: Plus 12 nillion federal npney.

We're tal king about comng up with 30 mllion just for
desert tortoise -- $37 mllion in cash. So we're very
interested in working with you on a security fornula
that's not 100 percent of a huge nunber.

Are you amenable to something nore like a
percentage? Say a ten percent down on a nunber initially
as opposed to requiring the entire 37 million right out of
t he gate?

MS. SANDERS: You're asking ne that question?

That's not something that | would decide. W
were given guidance to apply this, and that is what we
di d.

MR HARRI'S: So who do | ask that question of
t hen, Caryn?

M5. HOLMES: What | can tell you is that there
have been requests in other proceedings that are not as

far along as yours to consider phasing that has to do with
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phasi ng of construction and tying the phasing of security
to construction. And there have been a nunber of
wor kshops hel d.

It sounds sinple. W found that inreality it's
pretty difficult to put in place. There is a workshop
goi ng on across the atriumright now on this issue for the
Calico project, because it turns out it's fairly
chal l enging to determ ne how much land is actually
effected from for exanple, fencing. You could fence --
the fence could cover ten acres, but you could have
affected a thousand. So we've held workshops in severa
cases to try to come up with phasing approaches.

| believe the only case in which that's been
conpleted is the Blythe case. | believe the other case
staff is still working on it. As | said, those cases are
further back than you are. So | don't know what it neans
timng wse.

MR. HARRI'S: Well, please understand that in our
conments we're going to suggest sone kind of a nunber that
won't kill the project. | like the word "phasing." W
can call it that.

Al so understand we have a BLM bondi ng obli gation
that's in addition to the $25 mllion, 12 mllion federal
pl us anot her BLM bond obligation to restore the property

toits pre-conditions. So -- and that is actually a bond
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as opposed to a full cash thing. So nmaybe the nodel there
woul dn' t be bad.

M. HOLMES: To our way of thinking, the security
is different than the bonds since it has to do with
security for mitigation nmeasures that would be
i npl enented. That's different fromwhat needs to happen
upon projects closure. And that the general concept is
sinmply that we al ways have enough noney in security to
ensure that the mitigation that would be required to fully
mtigate for the inpacts that have occurred at that |evel
of constructi on woul d be covered.

MR HARRI'S: Caryn, don't you have the ability --
i f sonebody wasn't mneeting their obligation for
acquisition, don't you have the ability under the
conditions just to shut them down?

MS. HOLMES: As you know, we think it's nuch
better to ensure that we have the nobney to nmake sure that
the mtigation is carried out. That's nmuch nore certain
for the protected species in their habitats.

M5. SMTH  Shutting them down doesn't help to do
anything for the harmthat's al ready occurred.

MR, HARRI'S: Good answers. Don't agree with
them but they're good answers.

Bio 17, we got a lot of problenms with Bio 17.

urge the Committee to try to read Bio 17 and figure out
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how t hat condition would work from a project financing
perspective. | believe it's five to seven pages long. W
think it's pretty unw el dy, unnanageabl e, and we're going
totry to figure out a way to clarify sone of this and do
it ina spirit that captures sone of the staff's issues.
But right now, it nakes the project |argely unfinancable.

And | would urge you to sit down with this
condition and try to take a piece of paper and draw a nmap
and figure out howit's inplenented, because it's nade ne
pul | out whatever hair | had left on top of ny head. It
really is -- it's the longest condition |'ve ever seen.
And | don't know how -- the good thing, nmay be hard to
find nonconpliance. W can't figure out howit's
i mpl enent ed.

HEARI NG OFFI CER KRAMER: How is this effected by
the federal permtting process, if at all? |In other
words, are the feds going to require sone of the sane --

MR, DE YOUNG  Yes.

HEARI NG OFFI CER KRAMER: So to what extent do we
have wi ggl e roonf

MR DE YOUNG |It's a matter of how nuch noney
t he conpany can cone up with prior to the start of the
construction. And the way we look at it right now that
obligation, if it stays the way it is, is nearly $40

mllion.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131
HEARI NG OFFI CER KRAMER: Ckay. | was thinking
nore about the -- | gather M. Harris was comenting on
t he unwi el di ness of the procedures and sone ot her things;

it wasn't purely the noney. You did say financing in the

same sentence. | guess that could have been noney.
MR HARRIS: It's both things. | think the noney
kills the project, if you can find the noney. |'m not

sure how | would inplenent this condition. And | really
typically don't challenge the Commttee, but | challenge
you to take out a piece of paper and map this thing out.

MR, DE YOUNG To clarify what |I'm saying, the
word that's financial requirenent cones in after financing
in a phased approach, it works for the project. But
having to cone up with $60 million prior financing, the
project couldn't be financed. The conpany sinply can't do
t hat .

MR, HARRI'S: Just one | oose end.

Raven plans, $105 an acre. So another $350, 000
mtigation or something like that. Can you explain to ne
how t hat program wor ks?

MS. SANDERS: Wat we're going to be submtting,
in addition to the staff comments this afternoon and
tomorrow, is a description of which | believe has been
filed in other proceedings and is avail abl e describi ng how

they come up with the cost estimate and the methods for
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applying it. And | did not develop it, so | cannot
explainit.

Brian, | know you didn't develop it either, but
you m ght know nore about it. Can you offer nore
expl anati on?

MR CROFT: It's all in that wite-up that you're
speaking of. | can't really explain it off the top of ny
head. | wasn't involved in the devel opnent of the numnber.

MS. SANDERS: It basically gets to -- sorry,
Brian. Go ahead.

MR, CROFT: But the funds would be used, as you
sai d before, to inplenent regional raven nmanagenent to try
and address sonme of the potential raven increases that are
not -- that we're not able to deal with just through
site-specific neasures.

MR HARRIS: Is this a true in-lieu-fee program
where you pay the check and then whoever is nmanagi ng the
program managers the program or is this -- so there's no
way to control a plan we have to inplenent? W just wite
a check and we're done?

MS. SANDERS: No. You still need to inplenent
your on-site mtigation neasure to nmake sure you're not
providi ng subsidies, food or substrate. On top of that,
this is a regional approach this gets to those things that

you can't really tackle on a project-by-project basis.
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MR HARRIS: So it's everything that is required
before, plus the fee. So there's no relief for applicants
of any of their obligation. Just the fee.

HEARI NG OFFI CER KRAMER: Did you answer?

MS. SANDERS: Yes. That's right.

MR, HARRI'S: Thank you.

I think I'm ]l oosing everybody, including nyself.

So just quickly to 21, the bats and the avian
issues. In the verification |language, it starts off no
| ess than 30 days prior to construction. W knowit's a
short time frane, because if we're going to be in
construction in 30 days would not be enough tine to do
that. So either a phased approach or --

MS. SANDERS: Sure. That would be fine. | agree
it's a conplex plan and one that would require nore tinme
t han 30 days.

MR HARRI'S: So maybe we phase it ten days --

HEARI NG OFFI CER KRAMER: | think you said |ess
t han 30 days.

MR. HARRI'S: Less than 30 days for the
subni ssi on.

MS. SANDERS: What are you asking?

MR HARRIS: Sorry. W want to be able to start
construction. And we worried 30 days may be too |ong.

Can you live with a shorter tinme frane than 30 days?
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M5. SANDERS:  Yes.
MR, HARRI'S: Thank you very nuch. That took way
| onger than it should have. | apologize. Thank you
HEARI NG OFFI CER KRAMER:  Ckay. That will take
care -- any redirect, M. Hol mes?
MS. HOLMES: | just have sone questions for M.

Brian, who's last nane |'ve now forgot. Croft.

REDI RECT EXAM NATI ON

M5. HOLMES: M. Croft, there was some questions
earlier this afternoon fromthe Center for Biologica
Diversity about whether or not there had been a specific
study on noving desert tortoise fromthis site to the
Moj ave National Preserve

Can you provide just sone background information
on how you determ ned whether or not it's okay to nove
tortoises fromone area to another? For exanple, do you
| ook at the density estimates at the host site? Do you
| ook at what the capacity is or how many nore tortoises
could be noved? Can you kind of explain how you go
t hrough that process?

MR CROFT: Well, the desert tortoise
transl ocati on gui dance that's cone out has set some
density threshold on what the post-translocation density

can be. So the applicant, before they translocate
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anything into the translocation area, need to be out and
do surveys of the resident population to determ ne what
the current density is. And then they're not allowed to
transl ocate nore tortoises than the density threshold wll
al | ow.

So if they end up with -- if they identify a
4,000 acre translocation area and it turns out that their
pre-transl ocati on surveys indicate that they're going to
need a larger area to neet that threshold -- density
t hreshol d requirenents, then we would have to potentially
expand their transl ocation area.

Based on what we are estimating in ternms of the
nunbers of tortoises that would cone off of the I|vanpah
site and the potential densities in the Ivanpah Valley, we
think that the areas that are identified would be |arge
enough, but you're not going to know for certain unti
t hose pre-transl ocati on surveys are done.

And then, you know, in terns of deternining
whet her or not it's okay to do translocation, | nean, we
| ook at other past studies that have been done on
translocation. W |look at the nortality rates that were
observed in sonme of those studies. And you know, there's
a lot of information out there. | mean, there's been a
ot of studies on translocation. There's still a lot we

don't know. But there is a lot of information to go off
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of and the public literature.

MS. HOLMES: Thank you. Those are all ny
guesti ons.

HEARI NG OFFI CER KRAMER: Ckay. W have one
guestion for the panel

In your original analysis, you concluded that the
i npacts to desert tortoise were mtigated to insignificant
| evel s and want to ask if your conclusion has changed by
virtue of the additional evidence that's conme in since
that time about tortoise nortality fromtransl ocation?

MS. SANDERS: No, it's not changed. W already
anal yzed and assuned there woul d be consi derabl e
nortality -- or possibility of nortality with
transl ocation. No, there's been no change in our
concl usi ons.

HEARI NG OFFI CER KRAMER: |s there a nortality
| evel at which your conclusion m ght change?

MS. SANDERS: You consider those translocated
tortoises as essentially lost as far as a reproductive
popul ation. You're mitigating for the fact that that area
is no longer going to be producing tortoises. You're not
counting on those translocated tortoises as bol stering the
popul ation. So | don't think there is necessarily a
nunber .

| think you get to a point where -- and this is
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sonething for the Service to answer -- | think you get to
a point where it doesn't neet the standards of Endangered
Speci es Act, whatever. But it does not change ny
conclusions as far as mitigating the inpact of the
proj ect.

HEARI NG OFFI CER KRAMER:  The Endanger ed Speci es
Act is for sonebody el se to opine about.

MS. SANDERS: | n the biological opinion, the
draft that we've already seen, | think there was a ten
percent -- Brian, correct ne if I'mwong -- ten percent
you woul d determne if adaptive nanagenent neasures are
needed; is that correct?

MR. CROFT: There's two different thresholds that
we're identifying in the biological opinion. There's a
ten percent threshold -- ten percent nortality that is
establ i shed at a point where the applicant needs to cone
back and talk to the Service about potential adaptive
management mneasures and possibly the need to reinitiate
consul tati on.

In addition, the applicant is also going to have
to transmit and nonitor the resident population and a
control population that's separated froma transl ocation
area. And they're going to be Iooking at difference in
nortality rates and nortality sources to the different

popul ati ons so that we can have sone gauge of
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ef fecti veness and have sone sense of whether or not the
nortality rates that we're seeing are actually caused by
the translocation itself.

And if we do see statistically significant
differences in those nortality rates, then the applicant
woul d have to reinitiate consultation, which would nean
since the transl ocati on would occur in phases, there would
be an opportunity to sort of take a step back. If we
start to see things off the first phase and the
construction |l ogistics area translocation that sort of
indicates that we're seeing nortality rates that are above
what we really anticipated, then there is a potential to
sort of check that and reinitiate consultation before the
second phase is transl ocat ed.

So those are the two thresholds that we are sort
of looking at and trying to tie it in as nuch as possible
into effectiveness nonitoring and the requirenents that
we' re inmposing for that.

But we definitely do anticipate sone | evel of
nortality based upon the studies we've reviewed. W
anticipate there's probably going to be around 30 percent
nortality at the translocated population. [It's just a
matter of whether -- it's a matter of how much of that is
actually associated with the translocation itself versus

natural nortality in the lIvanpah valley. And so that's
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sort of why we are doing this intensive nonitoring and
| ooking at control popul ations so we can nake those sorts
of compari sons.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

Any ot her parties had additional wtnesses?
W' ve al ready covered M. Cashen

Was there anything else fromthe Sierra C ub?

M5. SMTH: No. No direct.

MR HARRIS: M. Kraner, were we going to talk
about plants as well?

HEARI NG OFFI CER KRAMER:  Ch.

COW SSI ONER BYRON: Before you finish this
panel , | have one qui ck question

HEARI NG OFFI CER KRAMER:  Go ahead.

COW SSI ONER BYRON:  As | understand,
Ms. Sanders, Bio 21 is a new Condition of Certification
Can you give nme a sense of what the basis for that
addition is?

MS. SANDERS: In the staff assessnent, we
di scussed the only study that's been conducted on the
i ssue of nortality associated with this kind of facility.
It's the McQuerry study. And the conclusion we cane to
that it was not likely we would be seeing that kind of
nortality because, in part, the conclusions of that study

was that the nearby ponds and agriculture fields are

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140
responsi ble for sone of the birds that were found. But
staf f acknow edged both the assessnment and in rebuttal
testinmony | think maybe even a briefing that there is a
| ot of uncertainty.

So when BLM produced -- and we were aware that --
didn't think it was a threat ranked hi gh enough to i npose
a mtigation nmeasure. When BLM prepared a mitigation
nmeasure, we wanted to have maxi num consi stency. And it
sort of resolved the uncertainty -- although it's an extra
burden for the applicant to conduct these studies, it
resol ved the uncertainty and woul d cover any potenti al
i mpacts to birds. So it felt good to do it, even though
we didn't necessarily think it was warranted at the
begi nning. A lack of information.

COWM SSI ONER BYRON:  It's consistent we can --

HEARI NG OFFI CER KRAMER: O f the record for a
m nut e.

(O f the record.)

HEARI NG OFFI CER KRAMER:  Back on the record.

COW SSI ONER BYRON:  No further questions. Thank
you very much.

MS. SANDERS: Were the questions finished? Did
you have nore questions?

HEARI NG OFFI CER KRAMER: No. We're done with

that. So let's see.
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Sierra Cub did not have additional w tnesses.
The Center for Biological Diversity?
MS. BELENKY: Yes. |Ileene Anderson is here and
we submitted witten testinony as well.
COW SSI ONER BYRON: O f the record.
(OFf the record)
HEARI NG OFFI CER KRAMER:  Back on the record.

So go ahead, Ms. Bel enky.

DI RECT EXAM NATI ON
MS. BELENKY: Yes. Ms. Anderson, you were
previously sworn in this matter; is that correct?
MS. ANDERSON:  Yes.
MS. BELENKY: And could you sunmarize just for

t he Conmi ssion today your witten testinmony that you

provi ded?

MS. ANDERSON: |'d be happy to.

My witten testinony is with regards to the
current proposal to -- one of the issues is translocating

desert tortoise into the Myjave National Preserve, which
is recognized as a desert wildlife nmanagenent area.
Current recovery plan does not recomend transl ocating
desert tortoise into DWMAs until translocation is better
under st ood.

Rel ocations are still not well understood, and
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we're still having significant nortality associated with
them Even though the desert tortoise will be disease
tested and the di sease tortoises pulled out and not
transl ocated, the data from Exhibit 949 of ours, CGowan and
Berry, does identify that even though tortoises were
tested to be disease free, once they were rechecked
subsequent to the translocation, they hadn't devel oped
di sease.

Al so, there appears in the literature to be a
suggestion that even within the northern Mjave Recovery
Unit, which is where the project site is |located, that
there is genetic differences between the desert tortoises
that are occurring on the proposed project site and the
possi bl e rel ocation site within the Mjave Nationa
Preserve

And then lastly, on that issue, in ny discussion
with the Mojave National Preserve fol ks last Friday
afternoon -- and |I'm hoping that Debra Hughson is still on
t he tel ephone. She had indicated there had been no
decision to actually be the recipient site for the
transl ocated tortoi ses.

So | just feel that this -- it's confusing for ne
as to figure out exactly what's going on, because there's
so many problens with this potential translocation

Then a second point in my testinmony was with
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regards to a newy issued report by the | ndependent
Sci ence Advisors for the Desert Renewabl e Energy
Conservation Plan. And in that report, which is draft --
but they will be finalizing soon -- they basically
recomend agai nst translocating any aninmals, including
desert tortoise.

A third point was with regards to the desert

tortoises that are proposed to be -- | think dropped over
the fence is the current termthat we're using -- and that
will be relocated to the west side of the project site.

And in ny reading of the proposal, the notion for noving
these tortoises is to nove them out of harm s way.

But as the cunul ative section of the staff
assessnent and the BLMfinal EIS identifies that that area
is actually proposed to have a high-speed train go
t hrough. So not seeing how that actually noves tortoises
out of harms way or achieves the goal of not having to
nove the tortoi ses twi ce, ny suggestion would be to
saf eguard those | ands wi th hi gher conservation

MS. BELENKY: 1'd like to ask a few clarifying
guestions. Let's start with the end part.

Are you concerned about what was stated here
today that there night not be any fencing on the I-15?

MS. ANDERSON: | am with regards to literature

shows us that actually 500 neters is outside of home
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range, even for male tortoises. They tend to have |arger
hone ranges than females. And so the tortoises are going
to try to nmove back to their home site. And the notion is
there's fencing there, et cetera. They could actually
potentially nove towards the freeway, and hopefully not,
but possibly onto the freeway.

MS. BELENKY: So in your opinion, if any
tortoi ses are noved out of the area where they're found,
they may still wander. |Is that your understanding of the
science on this issue?

MS. ANDERSON: Yes, that's my understanding from
the literature.

M5. BELENKY: In the western area where these
tortoi ses or sone nunber of them may be noved, are there
any other threats in that area that would al so concern
you?

MS. ANDERSON: Well, certainly there is a grazing
allotment in that area and there's plenty of data that
show that cows and tortoises don't do well together. So
i ncreasing the nunber of tortoises in an area from noving
them over there could put themin harmis way as well.

MS. BELENKY: Thank you

I just want to ask a coupl e questions about the
docunments that we submitted.

In your earlier testinony on March 22nd at
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hearing before this Commttee, we provided exhibit that
was Number 942, which | believe is the abstract fromthe
Desert Tortoi se Synposiumthat occurred on February 27th
both of this year in 2010. Can you discuss that abstract
and how you canme to provide it to the Committee?

V5. ANDERSON:.  Sure.

MR HARRI'S: Sorry. What nunber is this?

MB. BELENKY: 942, which was provided on Mrch
22nd. This goes to your questions about the newer
i nf ormation.

MR HARRI'S: So we're going backwards now to
previ ous exhibit?

MS. BELENKY: The Exhibit 942 is an abstract of a

paper -- I'mgoing to let Ms. Anderson expl ain.
MR HARRIS: 1'mgoing to object, unless
first -- 1'd like have to have a copy of the exhibit. It

wasn't part of what you sent. So can you --

MS. BELENKY: Exhibit 942. | will go back and
restate the question.

Exhi bit 942 was provided to the Conmittee and to
all of the parties for the March 22nd hearing. It is an
abstract of a paper provided by Gowan and Berry at the
Desert Tortoi se Council Synposium on February 27th of this
year. Can you describe briefly --

MR. HARRIS: Can you provide ne with a copy of
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t hat docunent ?

MS. BELENKY: | didn't bring an extra copy. |I'm
sorry. | can e-mail you a copy right now.
MR HARRIS: 1'mgoing to object on the basis

have a copy of the docunent before us --

MS. BELENKY: You have been provided a copy of
t he docunent .

MR. HARRIS: And that part of the record is
closed. So I'd like at least to have a copy of the
docunent to know where you're going.

I renmenber sonething about this abstract bothered
ne at the time. |'mnot renenbering what it was. So do
you have a copy that | could have?

MS. BELENKY: |'msorry, | do not have a paper
copy.

I would ask that the Committee allow ne to
continue this line of questioning.

MR. HARRI S: Wy don't you e-mail ne an
el ectronic copy, and we can defer this then so | can | ook
at it.

HEARI NG OFFI CER KRAMER: What's your offer of
proof? Are you sinply trying to draw a connection between
Exhi bit 942 and this newer report, which is -- | suppose
is what was abstracted?

M5. BELENKY: Yes.
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HEARI NG OFFI CER KRAMER: 942 is currently
descri bed as additional testinony of M. Anderson's.
So --

MS. BELENKY: That was her testinony.

HEARI NG OFFI CER KRAMER:  That was part of her --

MS. BELENKY: And Exhibit 945 -- I'msorry. 945
was the abstract fromthe Desert Tortoise Synposium

MR HARRIS: As | recall, this is a docunent that
we coul d never get a copy of the paper. The abstract was
on the website. |It's an abstract of a paper. And we
asked you for a copy of the paper, and you never gave us
t he paper.

MS. BELENKY: | would like to allow Ms. Anderson
to respond to that.

MR HARRIS: |1'mgoing to continue to object.

HEARI NG OFFI CER KRAMER:  The objection is
overrul ed.

MR. HARRI' S: She has a paper. Can she e-mail it
to ne at |east?

MS. BELENKY: |'m going to.

MS. ANDERSON: So originally the issue with this
paper is a -- and the abstract is sone of the first data
that was actually published, if you will, on the
transl ocati on success at Fort Irwin after the second year

The Desert Tortoi se Counsel Synposiumin February of |ast
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year the abstracts were subnitted by everyone who was
speaking. They wote papers associated with those
abstracts. And because it was a synopsis of the data that
Gowan and Berry had col |l ected and anal yzed, that was al
that's found in the literature in the nost recent efforts
for the translocation on Fort Irwin. So we subnmitted
t hat .

Subsequent to that, we have had ongoing FO As to
Departnment of Interior. And in July, we actually received
a paper copy of their report that supports that abstract,
which is what we included with ny |atest testinony as
Exhi bit 949.

MS. BELENKY: Thank you.

So | just want to clarify for the Commttee, the
docunent that we submitted as 949, which is a progress
report for 2009, which is authored by Tinothy Gowan and
Kristine Berry, is the report that they were di scussing at
the Desert Tortoi se Synposium but had not yet been issued
at this time; is that correct?

M5. ANDERSON: Yes. That's correct.

MS. BELENKY: Thank you.

HEARI NG OFFI CER KRAMER: |'|| note that Exhibit
949 appears to be the same docunent as Exhibit 613.

MS. ANDERSON: There's nore information in 949.

It's not just the abstract. |It's all of the data.
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HEARI NG OFFI CER KRAMER: No. The Sierra Cub
submitted the same document on their own.

MS. BELENKY: And | did point out to all the
parties and the Conmittee, we did actually provide our
Freedom of Information Act letter that came with this
report. W got this report in July of this year

M5. SMTH. M. Harris had asked us to submit
proof. W submitted a FO A request, and it was conplied
within the | ast coupl e weeks.

HEARI NG OFFI CER KRAMER: |'Il note Exhibit 949
has an extra page in the back, which is a transnitta
letter fromUSGS to Ms. Bel enky, a CD Romof | guess this
docunent and others. So since 949 is slightly nore
conplete -- we don't like to have duplicates -- we will go
with that one and renove 613.

MR HARRI'S: Wsat was the document nunber? Was
it 9457

MS. BELENKY: 945,

MR HARRI'S: |'d have sone cross on that then

HEARI NG OFFI CER KRAMER:  So that establishes the
wher eabouts or the wherefores of Exhibit 949. What was it
about this docunent that required a Freedom of Infornation
Act Request? You can keep that as a rhetorical question.

MS. BELENKY: | don't think it's exactly

rhetorical. These are what they call the gray literature.
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It's not published in a journal or so forth. This is
reports that are within the different agencies. And in
order to acquire these reports fromBLM or Fish and
Wldlife Service or in this case the United States
CGeol ogi cal Surveys, which actually sponsors a |lot of the
scientific work on the desert tortoise, you do usually
need to do a Freedom of Information Act Request.

HEARI NG OFFI CER KRAMER: Do you have nore
testinmony from Ms. Anderson?

MS. BELENKY: Let ne just check on the other
exhibits.

| just have one other question

Ms. Anderson, Exhibit 950, which is a report from
Hagerty and Tracy regarding the genetic structure of the
Mbj ave desert tortoise, can you explain why you didn't
provide that in your earlier testinony?

MS. ANDERSON: Yes. | didn't include it in ny
earlier testinmony, because the tortoises were not to be
noved into the Myjave National Preserve at that tine and
now t hey are.

MS. BELENKY: And this docunent specifically you
are referring to to show a difference between the
popul ations; is that correct?

MS. ANDERSON: Yes. That paper basically shows

that there's some genetic differences between the proposed
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project site and the genetics of the tortoises on the
Moj ave National Preserve

MS. BELENKY: Thank you

HEARI NG OFFI CER KRAMER: Isn't m xi ng of
di fferent gene pools normally considered a good thing?

MS. ANDERSON: It can be beneficial. But the
notion is you also don't want to introduce genetic
material that may not -- that may -- if the genes are
working right in one place, you don't want to dilute those
genes by introducing others that may not work so well in
that same region. Does that make sense?

HEARI NG OFFI CER KRAMER: But is there any rea
know edge about whether one of the gene pools or another
is less optimzed for a particular environnent?

M5. ANDERSON: Not to nmy know edge there hasn't
been t hose ki nds of experinents.

HEARI NG OFFI CER KRAMER: So that's probably a
specul ative concern then would be fair to call it?

MS. ANDERSON:. Possi bly.

COW SSI ONER BOYD: This nmay surprise you, but
actually read this and a | ot of other stuff |ast night
which | found was very repetitive, because each of you
were subm tting copies of the sane thing. But | thought I
read in that the author saying they had a very difficult

time discerning genetic differences between a | arge body
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of desert tortoises.
MS. ANDERSON: A | arge body?
COW SSI ONER BOYD:  Meaning, they struggle to

find differences in desert tortoises in a wi de area of the

desert. And | don't know how -- to what extrenes they had
to go to get this genetic difference. | nean, | began
to -- | don't renmenber anynore, you know, but think of all

this non-m xi ng of gene pool stuff nyself as | read this
last night. | thought -- it was late and | was weary.
But anyway, | came away with that. You might want to
correct me.

MS. ANDERSON: Well, certainly with regards to
the genetics of the different recovery units, | think
that's been fairly well studied and identified in the
literature. Now what scientists are honing down on is
sort of what's going on within those different recovery
units and how closely related are they or not.

And so | think it's just inportant to be
conservative in how we're translocating tortoises around
on the | andscape, because of the difference in the
genetics. And even a small difference -- | nmean, when
you' re tal king about genetics of any organism there is an
ext ensi ve anmount of genetic material in there. And what
they're looking at is certain parts of the genetic

material and | ooking for differences within that. And
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it's whether or not they're targeting the right thing and
to | ook for those differences.

HEARI NG OFFI CER KRAMER: Was that it for direct
testinmony?

MB. BELENKY: Yes. Thank you

HEARI NG OFFI CER KRAMER: (Okay. Cross-exam nation
fromstaff?

MS. HOLMES: No.

HEARI NG OFFI CER KRAMER: None from staff.

Any ot her intervenor, including those on the
t el ephone?

M. Harris.

MR. HARRI S: Thank you

CROSS- EXAM NATI ON

MR HARRI'S: Back to 945, do you have a copy in
front of you? Then fromyour recollection, Exhibit 945
you're referring to the Gowan and Berry abstract on pages
14 and 15 of that document; is that correct?

M5. ANDERSON: Yes. That's what | recall

MR HARRI'S: And you set out a lot of figures
about the death of translocated tortoise. Do you recal
t hat ?

V5. ANDERSON:  Yes.

MR. HARRI'S: According to that abstract, what's
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the primary cause of death of translocated tortoises?

MS. ANDERSON: Predation

MR. HARRI' S: Predation, thank you

Is that a final result product or a prelimnary
results product.

MS. ANDERSON: | have a -- | would inagine that's
prelimnary results, because the studies are ongoing. The
transl ocation is two-and-a-half years old and the goal is
to find out ultimately nortality and survival of
tortoises.

MR HARRI'S: Sorry. You talk about Fort Irwin in
your testimony. So you're famliar with the translocation
at Fort lrwin; is that correct?

V5. ANDERSON:  Yes.

MR. HARRI S: Before we get to that, do you
di stingui sh between transl ocation and rel ocation?

MS. ANDERSON: Yes, | do.

MR. HARRIS: \What's that distinction in your
m nd?

M5. ANDERSON: Well, there is a nunber of
different definitions of it, and | think it depends in the
context of which you' re speaking.

| believe that the Fish and Wldlife Service
identifies it as 500 neters. Anything that a tortoise is

not rmoved over 500 meters is relocation. And any tortoise
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noved over 500 neters is a translocation

| tend to disagree with that because of the hone
ranges of tortoise where 500 neters you could nove a
tortoise outside of its honme range. In ny opinion
relocation is sinply noving a tortoise within its own home
range. Translocation would be noving a tortoise outside
of its hone range.

MR. HARRI' S: Thank you. That's very clear.
Appreciate that.

So let's go back to Fort Irwin. Was that a
rel ocation or a translocation at Fort |rw n?

MS. ANDERSON:  Bot h.

MR. HARRI S:  Bot h.

MS. ANDERSON: I n everyone's definition

MR HARRI'S: So there were some tortoise that
were only noved | ess than 500 neters?

V5. ANDERSON:  Yes.

MR. HARRI'S: There were tortoise noved nore than
500 neters?

MS. ANDERSON:  Yes.

MR, HARRI'S: How about nore than ten niles?

VMS. ANDERSON: Ten miles, |I'mnot sure any of
them were noved that far.

MR HARRI'S: Wuld you would be surprised to

| earn that sone of those tortoi se were noved over 100
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mles?

M5. ANDERSON:  Yes.

MR. HARRI'S: That would be news to you.

And you are famliar with Fort Irw n?

MS. ANDERSON:  Yes.

MR, HARRI'S: How many desert tortoise were
involved at Fort Irwin?

M5. ANDERSON: Wl |, the nunmbers were never
actually clear, despite a nunber of FO As that we did.
Initially, the notion was 770 and it's declined from
there. GCetting a firmnunber has been literally
i mpossi bl e.

MR, HARRIS: So in your estimte, how many of
that 700 were transl ocated?

M5. ANDERSON: | can't answer that. | don't
know.

MR HARRI'S: No idea. Where were the tortoise
noved? Were they noved to area with a simlar habitat?

MS. ANDERSON: Sone of them were, especially the
ones that were put over the fence. Sonme of them were
noved into areas that were very different.

MR HARRI'S: Were the ones that were noved
several hundred or nore than a hundred miles put into
simlar habitat?

MS. ANDERSON: None were noved over a 100 m |l es,
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I''msure of that.

MR HARRIS: Ckay. |If that's testinony, ['l]
accept it.

What about el evation? Wre they placed in
simlar elevations?

MS. ANDERSON: M recollection is that they were
pl aced within the sane el evations that tortoi se are known
to exist at within a geographical area adjacent to Fort
[rwin.

MR HARRI'S: Were tortoise fromone el evation
noved to a simlar elevation?

MS. ANDERSON: That -- | don't know the details.

MR HARRIS: That's it. Thank you

HEARI NG OFFI CER KRAMER:  Any redirect?

M5. BELENKY: | don't think so at this tine.
Thank you.

HEARI NG OFFI CER KRAMER:  Thank you

M. Suba, any testinony?

MR, SUBA: Actually, | have questions on plants.

HEARI NG OFFI CER KRAMER: M. Harris, were you
al so hol ding onto sone plant questions?

MR HARRIS: We would like to discuss Bio 18,
yes.

MR, SUBA: But there's also folks on the phone.

I don't know if they have questions for tortoise.
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HEARI NG OFFI CER KRAMER:  For Ms. Anderson?

MR SUBA: Yeah.

MR SUBA: | don't know.

HEARI NG OFFI CER KRAMER: Di d anyone on the phone
have questions for Ms. Anderson?

MR CONNOR:. M. Kraner, | don't have any
guestions for Ms. Anderson.

HEARI NG OFFI CER KRAMER: M. Suba, you have no
testinmony at this point; right? O just questions?

MR. SUBA: Well, | provided testinmony. | did. |
provi ded testinony, and | can go over the points what |
subm tted today.

HEARI NG OFFI CER KRAMER:  (Okay. Because -- first
of all, does anybody wi sh for M. Suba to sunmarize his
testimony? On the tel ephone or in the roonf

MS. HOLMES: 1'd just like to point out that
staff's only proposing one change to Bio 18. That's to
renove the androstephium-- if | pronounced that
correctly -- msidentification. So all other changes that
staff proposed were the subject of the hearing in March.
And so | don't know the extent to which the Conmi ssion
wants -- the Conmittee wants to hear this additional
t esti nmony.

| guess staff would nove that cross-exam nation

of staff witnesses at least be Ilinmted to the change the
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staff has proposed since the last hearing. W don't have
an objection to other parties putting their testinbny on

HEARI NG OFFI CER KRAMER: M. Suba, what's the
nature of your question?

MR. SUBA: To clarify the neasures in Bio 18 as
they pertain to the sumer/fall plants that m ght occur
t here.

M. HOLMES: W haven't changed our testinmony on
that point. That could have been addressed and | believe
was addressed at the March hearing.

HEARI NG OFFI CER KRAMER: Wl |, he can certainly
make a conment.

M5. HOLMES: You asked hi m about the nature of
his questions. |I'mreferring to cross-exani nation of
staff. I'mnot referring to cross-exani nation of anything
ot her than the renoval of the androstephi um

HEARI NG OFFI CER KRAMER:  So M. Suba, if you can
state your concern

MR, SUBA: Thank you. I|I'mtrying to reconstruct
t he chronol ogy of all this. And perhaps you can help ne.

MS. HOLMES: | have a list that was provided to
ne that indicates that the only change to staff's Bio 18
since the last hearing is the renoval of androstephium
fromthe list and the use of the REAT table, which that's

a change that's been discussed -- there was a -- staff
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filed changes on March 16th. There was a hearing on the
22nd. The only changes to those conditions is the renoval
of the androstephiumand that -- as you heard earlier
testinony today, changes to reflect the updates to the
REAT t abl e.

I'"mgoing to object to any cross-exam nation that
goes beyond those two changes. And |I think we already had
cross-examni nati on on the REAT table.

COW SSI ONER BYRON: | think Ms. Hones just |ike
repeati ng androst ephi um

MS. HOLMES: Androst ephi um

HEARI NG OFFI CER KRAMER: To M. Suba, what's the
nature of your concern? And | think you could, for
instance, put it in the formof a question for staff about
whet her they would agree to a particul ar change, for
i nstance.

MR SUBA: It's not a change that's not anything
new that isn't | think in there within the intention of
the current Bio 18 fromJuly 30th. | just want to clarify
that is what is actually intended.

There are surveys that are to be done for any
potential sumer or fall flowering plants. And it says
that in here. | don't have a problemw th that.

But the question that -- the clarification that |

needed was that those plants respond to the capricious
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behavi or of nature. The rains, they cone up. |If it
doesn't rain, they don't come up. So if it doesn't rain,
is it one time? One and done, and there are no nore fal
surveys? Because the neasures in Bio 18 are consistent in
calling for the spring plants and the spring surveys.

But the fall surveys, talking specifically in the
special status plant protection and nmitigation areas, the
set-aside areas, the 476 acres, the 250 feet set-asides,
what ever paraneters and the 150 feet on other side.

Let's say going out there this year there hasn't
been any rain. Chances are, this area is not going to
cone up. Is there other -- well, actually, since March
ot her projects have devel oped their own botanica
requi renents that recognize the fact that plants cone up
in response to rain in the sunmer and fall. And so they
sort of provide stipulations on when those surveys shoul d
be done. But this one doesn't.

So I'mwondering if there is a way to provide
consi stency anpong the projects that are going forward.

And what's nmissing here is sone clarification on when
we're | ooking for summer and fall plants in those
set-aside areas. |Is it just 2010, which, it hasn't
rained? O during the course of the ten years of surveys
that you're going to be doing for the spring plants? 1Is

there an opportunity to provide fall surveys that respond
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to when it rains to see if special status plants conme up
fromthose set-aside areas?

" mthinking specifically of Inperial Valley
sol ar that has sonething along those lines for Bio 19 and
their project.

So you know, that's ny question to staff: |Is
there an intention to keep |ooking for fall surveys --
keep | ooking for summrer and fall plants in response to
rains since that's the appropriate tine to do then?

M5. MLLIRON: When we initially envisioned the
surveys for fall, the ones you're talking about, it was to
set the boundaries in protection areas to avoid any --
obviously, it's not going to be straight lines. So those
surveys woul d happen. You define where the -- you draw
the Iine of those protection areas. So if the time when
t he applicant would be conducting those surveys woul d be
in a year of no rain, the intent wasn't to have themstil

do surveys of an area that is going to be unsuccessful

But it doesn't -- the condition doesn't deal for
what happens if there is no rain in that year. | nean, |
don't know that -- | don't think that the condition is

designed to pull the designation of those protection areas
up in that situation or hold up their project for that.
So | would be definitely be open to hearing sone | anguage

that you think mght be better for that.
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So maybe one suggestion is that if there is no
rain and there is just nothing there, that they don't
waste tine on those surveys at that time. But when there
is that rain and it's late or sonmething |like that, then
they resune the surveys at that point. | would be open to
putting nore specificity in there.

But I'mnot famliar with the Inperial condition
that you nentioned. So I'mnot famliar with how they're
dealing with those.

MR SUBA: And | want to be a little bit carefu
with direct analogy to Inperial, because the conditions
are different between the Col orado Sonoran area and what
we' re tal ki ng about here.

And to be clear, if the recommendation of the
Conmittee is to certify the project, which is something
our organi zation doesn't agree with, doesn't think it's
the best thing, the appropriate decision, but if that's
the thing -- I'mnot talking about hol ding up the project
until fall surveys are done. Wat |I'mlooking for is a
way to incorporate unknowns today into the future as the
project is going forward, if, in fact, it does do that.

M5. HOLMES: | think this issue was briefed.
read over the briefs this norning in preparation for this
hearing. And | wasn't at the previous hearings, but | can

tell fromthe brief that the issue clearly was raised at
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prior hearings and was fully briefed.

And the staff position was and renains that it as
al ways nice to have nore information, but it's not
necessarily legally required to have nore infornation

W believe that we do have sufficient information
to nove forward. |If the applicant wants to work on a
nodi fication so that you can address what happens if there
islimted rain the first year, we would be happy to
expl ore that option.

But we did an enornous anount of work with the
solar projects with the rare plant surveys, and | think
we're quite confortable with what we' ve cone up in those
cases. | don't think that we need to necessarily
replicate that here in order to be legally sufficient.

MR HARRIS: | want to weigh in with what Caryn
just said. Msa is | think actually trying to be
accommodating, but we're not interested in changing this
condition. These issues were briefed and they've been
decided. And | don't why we're rehashing them today.

HEARI NG OFFI CER KRAMER:  Fi nal thoughts, M.

Suba, on that one?

MR SUBA: Well, oneis for me to learn the
subtleties of briefs versus evidentiary hearing.

And the other is that the | egal systemand the

need to produce greenhouse gases and prevent and mninize
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damage fromclinmate change don't always fit into a nice
box. | nean, we're devel opi ng neasures that have edges
and time franes and response to a natural situation that
doesn't have those things.

So the recent science report that cane out for
the DRECP stresses the need to integrate new i nformation
as projects go forward. And |I've seen signs of this in
other projects. And now |I'mlooking for alittle
consi stency in this one.

HEARI NG OFFI CER KRAMER:  You're certainly free to
propose nodification to the conditions in your coments.
But it doesn't sound like you' re going to get a |ot of
traction trying to work out nodifications right now.

MR, SUBA: | heard that, but it's still my w sh

HEARI NG OFFI CER KRAMER: Di d you have anything
el se?

MR. SUBA: No. That's all | had on Bio 18.

HEARI NG OFFI CER KRAMER: |'m not sure | finished
asking if anybody w shed to cross-exanine M. Suba on the
testinmony he offered for this hearing.

' m seeing none, so we will not have himeither
sunmarize it or take those questions.

MR HARRIS: Was it testinony or commrents he
provi ded?

HEARI NG OFFI CER KRAMER Remind ne the -- it wll
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take me a noment to | ook themup. | should have set a
deadline, if sinply for my own conveni ence.

MR. SUBA: This is an evidentiary hearing, and |
subm tted testinony.

MR HARRIS: At 9:15 today.

MR, SUBA: That's right.

HEARI NG OFFI CER KRAMER: It was a single
docunent: |Is that correct? |I'mtrying to recall

VR SUBA: Yes.

MR. HARRI'S: Are you sticking around, Geg? Are
you staying until the bitter end?

MR SUBA: Yeah.

MR HARRI'S: | haven't had a chance to | ook at
his testinmony. 1'll ask our experts to look at it in the
interim

HEARI NG OFFI CER KRAMER: It does seemto be nore
in the mature of argunent with quotation fromthe DRECP
sci ence panel

MR SUBA: And in the interim--

HEARI NG OFFI CER KRAMER: |s there any objection
to our accepting this as comment? Public coment as
opposed to testinony?

MR. SUBA: | prefer it as testinony.

HEARI NG OFFI CER KRAMER: W' || cone back to that

t hen.
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(Thereupon a recess was taken.)

HEARI NG OFFI CER KRAMER: We're going to go back

on.
The Committee had one -- we wanted to ask
guestions simlar to that that we asked of the staff.

I think of the other witnesses, npbst of themas well of

the applicant's tortoise expert. And | understand he has

to leave fairly soon.

So M. Harris, if you can introduce him | don't

recall if he's been sworn.

MR HARRI'S: Mark Cochran, he was sworn
previously and did testify.

HEARI NG OFFI CER KRAMER: So M. Cochran, our
question is -- and then we'll have the other parties
follow up if they want.

The new information that's cone out recently,
including the newly subnmitted reports today, are about

tortoise nortality fromtheir relocation or

translocation -- |1 think the distinction is not inportant

to this question. How does that effect your expert

concl usi on about whether there are significant inpact or

not to tortoises fromtheir being noved off the site?

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

MR, COCHRAN: It doesn't influence nmy opinion as
to the significance of the inpact.

And just a little background, | nean, the inpact,
tonme, is -- | nmean, the major inpact is the acres. You
know, the area of habitat that is altered, you know, the
for the long term That's the primary inpact. And then
there's the inmpact the tortoises that are being displaced.
kay.

And then in ternms of the tortoises being
di splaced, | mean, in a lot of ways the Service and others
| ook at those as taken tortoises. They've already | ost
their habitat. And so that being the case, what is the
best disposition for those displaced tortoises? | nean --
and as we've been discussing, there's a | ot of options.
Any tinme they're nmoved to another |ocation, short or
long -- in nmy opinion, better short -- there is the
potential for further inpacts: Inpact to the tortoises
that are noved, displaced; inmpacts to the resident
tortoises, et cetera et cetera.

But | mean, the alternative is to euthanize them
or not return themto the wild. And so ny opinionis, you
know -- | nean, if they're disease free, if you can
verify -- the agencies are trying to do that, you're not
going to adversely effect the resident popul ation, the

best thing is to attenpt to nove them | nean, that's the
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best you can do. And recognizing that there is a good
chance that a lot of themw !l die, still, in ny opinion,
they're worth the effort relative to the alternatives.

Does that answer the question?

HEARI NG OFFI CER KRAMER:  Yes. Thank you

Wel |, one nore. Then what is it in your mind
that provides the mtigation for the loss of the habitat?

MR. COCHRAN: All the things we've been
di scussi ng, you know. Land nanagenent actions, setting
certain other areas aside, you know, to preclude future
devel opnent.

You know, it's a tough question for me, because
interms of wildlife managenment, you know ducks are pretty
easy. It's building ponds, putting out food. O her
speci es, mani pul ating the habitat.

For tortoise, the primary threats are they have
ant hropogeni ¢ hunman effects. To the extent possible, you
try to limt those effects. You know weeds, invasive
species. |I'mof a mxed nmnd on the fencing, because that
does further fragnent habitat.

But, yeah, it's just a tough question that we've
all been westling with. Wat constitutes mitigation and
conpensati on.

But | do think that -- to ny way of thinking, I

mean, |'ma proponent of relocation. Myving thema short
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distance. | think if that's the case, there's less
potential for disease transfer, nore likely they're going
to be in simlar habitat.

To ny way of thinking, given a tortoise can |live
the sane lifetime as a human, trenendous reproductive
potential, given that the nunbers are probably declining,
the best thing is to do the attenpt and that is to
rel ocate the animals and hope they survive and continue to
reproduce what is probably already a declining population
So the tortoise is displaced; they have a val uable part of
t hat popul ati on.

HEARI NG OFFI CER KRAMER: Thank you. Does anyone
el se have any questions for this witness? On the
t el ephone?

MS. BELENKY: | just had one question

HEARI NG OFFI CER KRAMER:  Ms. Bel enky.

MS. BELENKY: | just -- | just want you to
clarify your testinmony on this. You said an alternative
woul d be to euthanize the aninmals. |Is it your
under st andi ng that under the California ESA or the federa
ESA that woul d be al | owabl e?

MR, COCHRAN: | would be happy if that was
stricken fromthe record. Al | intended to point out was
that a good case could be made for not returning themto

the wild, in which case they wouldn't be euthanized -- |'m
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sorry -- but they would be put in a concentrations canps
or interred for the rest of their life. And then nmay be
they would still have some other val ue.

But no, certainly no. Euthanizing displaced
tortoise is not something | woul d propose or woul d hope
anybody woul d propose.

MS. BELENKY: Thank you

HEARI NG OFFI CER KRAMER:  Anyone on the tel ephone
have questions?

MR. EMVERICH: This is Kevin Emerich for the
Basin and Range. | had a brief question

And |'m not 100 percent sure who this should go
to. Maybe to the staff. Possibly Fish and Wldlife
Service and the applicant.

Were you all aware that there are surveys stakes
saying tortoise sent on the Ivanpah site right around the
Gates 12 Road. Seens to be defining the construction
| ay-down area. Does anybody know when approval for this
was nmade?

MR. DE YOUNG Can | address that?

HEARI NG OFFI CER KRAMER: M. de Young, go ahead.

MR, DE YOUNG Yes. W're certainly aware of
that. M. Hurshman is in the back of the room

It's under the BLM casual use -- is that the

correct term Tonf
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MR, HURSHVAN:  Yes.

MR. DE YOUNG BLM casual use regul ations
non-invasive activities, such as surveying on foot is
permtted. And that's what we're doing. W've done a
nunber of surveys out at the site. And we actually have
to have the survey from M. Hurshman so he can wite his
right-of-way. That's why it's being done now.

St akes are being put in the ground. But the
project has to go forward. Stakes can easily be renoved.
Again, there's no -- there's no off-road vehicle use.
It's all on foot.

HEARI NG OFFI CER KRAMER: Does anyone have any
nore questions for the applicant's tortoise w tness?
Ckay. Thank you for con ng.

MR. COCHRAN: Thank you

HEARI NG OFFI CER KRAMER: Back to where we were.
M. Suba had finished up, | believe.

MR, SUBA: Yes.

HEARI NG OFFI CER KRAMER:  And Dr. Connor, you had
some testinmony?

DR. CONNOR  Yes, |'m here.

| submitted witten testinony to all parties on
Friday, which | thought was the due date for conmments, the
20th. 1 think nany of the issues that | raised have been

covered in previous testinony today.
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What | did do was point out the risks of
translocation that were identified in the 1994 recovery
pl an. Those risks include the tendency of tortoises to
wander away when where they're rel eased, neke |ong
di stance novenents, increased predation, which we al so
heard about today. Coyotes taking them

There's also a strong potential for antagonistic
responses fromresident tortoises to relocated tortooises.
And those antagoni stic responses can result in |ong
di stance novement, which is why |'m sonewhat concer ned
about this idea that if tortoises are sinply noved,
rel ocated across the fenceline fromthe project site, that
there is no need to fence |1-15. That nakes no sense.
Tortoi ses are known to nake | ong di stance novenents, even
when they're relocated. But also you can't guarantee that
you' re not noving tortoises fromoutside their honme range
and into another tortoise's honme range. And the agnostic
interaction can result in tortoise noving off in |long
di stance. Not just nale/nmale interaction, but also
femal e/ femal e i nteractions.

| also noted that the recovery plan talks a | ot
about the risk of the disease, which we should be
cogni zant of that. There's also limitation on the ALISA
| think we heard a little bit about that earlier in

January.
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And then the fifth itemwas this concept of
genetic pollution. One of the things that we know is that
there are often tortoises in the Ivanpah Valley close to
the interstate that apparently are not the |ocal sub-unit
type. This is identified by Dr. Hagerty in his Ph.D
Thesis. A summary of that thesis is the paper that |
bel i eve the Conm ssioner read |ast night, the Tracy and
Hagerty summary. Dr. Hagerty found that there's strong
i sol ati on by distance, just |ike the Miurphy paper that we
heard about back in January. That is the further apart
you are with the part of the habitat, the nore dissinmlar
t he genetic makeup of the tortoises.

And general |y speaki ng, when you're |ooking at a
smal |l area, you're not going to find significant
di fferences between the tortoises in an area unless there
is a barrier. So tortoises on one side of the nountain
and the other side of the nmountain may show genetic
di fference. But generally speaking of a |ong valley, they
shoul d be very simlar.

And so ny concern with the fact that sone of
these tortoi ses have turned out to be the wong sub-unit
suggest that these tortoise are in the wong place either
because they' ve noved down the freeway of their own
volition or they've been noved and dunped.

And I'mreally concerned that the | atest proposa
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whi ch woul d transl ocate desert tortoi ses on the Mjave
Nati onal Preserve where nost of California s northeastern
Mobj ave desert tortoises remain could potentially result in
this genetic pollution that was identified in the recovery
pl an.

I'"mal so concerned to hear today that staff has
revised Condition of Certification Bio 17 again. Back in
January, in the rebuttal testinony, staff announced they
revised the Condition of Certification to specify BLM
habi tat recovery action should occur within the
Nort heastern Myj ave Recovery Unit. That was basically to
satisfy the CESA requirenents. And today we heard that's
in fact no | onger the case.

So | amvery concerned right now that the
mtigation proposal as it is now proposed is conpletely
i nadequate to nmitigate the inpacts of the desert tortoise

Thank you.

HEARI NG OFFI CER KRAMER:  Any questions from staff
or any of the intervenors for Dr. Connor?

MS. SANDERS: If | could clarify -- this is Susan
Sanders -- that a selection criteria for the conpensation
| ands have not changed. And those say there should be as
cl ose as possible to the project site, so it goes on from
there.

The requirenent for the recovery actions has
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al ways been it occur within the northeastern Mjave
recovery. That's not a change. |It's always been that the
acqui sitions could be followi ng these criteria.

So maybe |'m m sunderstandi ng your question, but
are you saying we've changed the criteria for acquisition
| ands?

DR. CONNOR: Yes. |In January, you specified that
BLM habi tat recover actions would occur within the
Nort heastern Moj ave Recovery Unit. That's in Exhibit 305.

M5. SANDERS: Recover actions will. That's what
BLMis going to be doing, just the recovery actions,
fencing --

DR. CONNOR: Acquisition and recovery actions.

MS. SANDERS: Well, Tom Hurshman is here to
answer, but | think all that's happening is
non-acqui sition with these recovery actions. Those wll
be happening in the Northeastern Mjave Recovery Unit.

DR. CONNOR So there could be no habitat
acquisitions within the devel opi ngs of the Mjave Recovery
Unit?

MS. SANDERS: According to the criteria, that
woul d be ideal, because the first criteria is as close as
possible to the project site. There aren't that nmany
opportunities for acquisition in that area, but that's the

goal certainly.
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DR. CONNOR: So in January, you changed the
Conditions of Certification to specify acquisition with
t he Northeastern M)jave Recovery Unit.

MS. SANDERS: That was to correct a mistake. As
you recall, we replicated what was in the NMOU, which
actually had the wong recovery unit, because nost of NMOU
is not in the Northeastern Myjave Recovery Unit. W did
make that correction that recovery action would occur in
the Northeastern Mdjave Recovery Unit. But we never
changed the criteria for acquisition.

DR. CONNOR: The proposed conditions -- the
revised Conditions of Certification states, "to fully
mtigate for habitat |oss and potential taking of desert
tortoi se, BLM conpensatory mtigation plan serving as
one-third of the three-to-one mtigation ratio required to
satisfy CESA would include acquisition up of up to 4,033
ache ares of land within the Northeastern Mjave Recovery
Unit, or desert tortoise habitat enhancenent, or
rehabilitation activities that meet BLM CDFG Fish and
Wldlife, Energy Conmi ssion approval, or some conbination
of the two."

MS. SANDERS: What are you reading fronf

DR CONNOR  Exhibit 305 the staff rebutta
testi nony, page 23.

MS. SANDERS: | don't have that in front of ne.
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| didn't think there had been any confusion about where
the criteria -- howthey let out the criteria for
acquisition. |It's been the same in the condition ever
since it was first witten.

The change has been originally the one-third BLM
enhancenent and mitigation was going to consist of a
conbi nati on of acquisition and recovery actions. Now it
is just recovery actions, is that -- Tomis noddi ng.

MR, HURSHVAN: That's correct.

MS. SANDERS: |n that sense, | guess it has
perhaps shifted. | don't think there's anything
preventing acquisitions in the Northeastern Mjave
Recovery and that would be good. But it's not a
requi renent of our selection criteria.

DR. CONNOR: And you still think that satisfied
t he CEQA requirenents?

MS. SANDERS: | do.

DR. CONNOR:  Ckay.

HEARI NG OFFI CER KRAMER:  Any ot her questions or
responses to Dr. Connor's testinony or coments -- | think
it's a conbination of both -- before we get to the
applicant fromany other party?

MS. BELENKY: | just had one question for Dr.
Connor. This is Lisa Belenky at the Center for Biologica

Diversity.
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Dr. Connor, | think that this was raised at
anot her hearing, but it's hard to renenber exactly. But |
woul d I'ike you to clarify.

My understanding is that there's been a | ot of
tal k about what date there could be actions taken to, for
exanpl e, take blood fromtortoi ses or start noving
tortoises this fall. And there has been some confusion
about what date that would start. And | wondered if you
could just clarify what is the -- what do those dates
really signify and when is sort of the season, so to
speak, in the fall?

DR. CONNOR: If you look at the basic sort of
life history of a desert tortoise across the year, in
areas like the Ivanpah Valley, you tend to get two
activity seasons. You get a spring season. You get a
fall season. The summer is very hot there, of course.
And the tortoises tend to incubate during the summrer. So
you have sone activity in the spring. You have sone
activity in the fall. The anpbunt of tinme that tortoises
m ght be active in the spring or active in the fal
depends entirely not on the date but on the actual tine.
If it's a very hot, dry fall, the tortoises are not going
to be up.

And as far as taking blood sanples, of course,

you need to retrieve the animal to do that. |If you happen
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to dig themout of the ground, which obviously could
happen in a clearance survey, you can dig them out, take
t he bl ood sanpl es and then presumably store them sonewhere
until you get the results of the blood sanples. But if
it's animals that you need to -- you're going the leave in
situ and cone back and retest the follow ng spring, then
obviously you can't dig themup. But you do need to
retrieve the tortoises to take the blood sanple. And the
tortoises do need to be active at this tinme. So sinply
having a stated tine that's sinply a window at which it
m ght be possible to relieve the aninmal.

MS. BELENKY: Thank you

DR. CONNOR: Does that answer your question?

MS. BELENKY: Yes. Thank you

HEARI NG OFFI CER KRAMER: M. Harris, did you have
guesti ons?

MR HARRI'S: Just two qui ck ones.

Dr. Connor, we kicked around the term
"translocation" and "relocation" quite a bit. So it
sounds like fromyour testinony you are opposed to the
transl ocati on plan for the Mjave Preserve; is that
correct?

DR. CONNOR: Ch, yes. Absolutely.

MR HARRIS: So in your opinion, relocation is

the preferred as to translocation rel ocation?
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DR. CONNOR: I'mnot quite sure | appreciate the
di f ference between rel ocation and translocation. | think
it's really a semantic thing. |If you' re going to define

rel ocation as one thing, that's fine.

But basically any noverment of desert tortoises is
problematic. For exanple, if you read the 1999 Desert
Tortoi se Council guidelines for biologists working on
construction sites, they talk about noving tortoises. The
issue isn't so nmuch translocation versus relocation; it's
whet her or not you nove these tortoises within their hone
range.

And what's going on right nowis that the Fish
and Wldlife Service is attenpting to define a distance
whi ch woul d essentially provide a good buffer in which you
woul d make sure that you're capturing the distribution of
di sease across that area. That's all. So they basically
set a cut-off limt which you re noving tortoi ses over
this distance you nust do an analysis. |It's probably a
good idea to the always capture the microplasma, but Fish
and Wldlife Service is saying if you nove them nore than
500 neters you nust do the test.

MR. HARRI'S: Thank you. | have no nore
guesti ons.

HEARI NG OFFI CER KRAMER: Okay. Thank you, Dr.

Connor .
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Did | miss a party who wants to offer sone
evi dence?

M5. HOLMES: Staff has one clarification to offer
to a previous statenent regarding the applicant's request
for a condition addressing the in-lieu-fee. And I'll just
have Ms. Sanders address that now.

HEARI NG OFFI CER KRAMER: Pl ease go ahead.

MS. SANDERS: W did actually include | anguage
that specifically allows you to partake of SB 34 and Bio
17, which Caryn recognized and | had mssed. And that's
inthe July 30th file. It states that you're allowed to
have the option of doing that and there is a neasure of
the verification. So that's in the July 30th. The |ast
par agraph on that condition before the certification

MR HARRIS: So -- I'msorry. You said you're
allowed to do "that." Can you define what "that" is?

MS. HOLMES: Satisfy the mitigation obligation by
payi ng the fee.

We did add the | anguage that | referenced as
bei ng avail able for other projects to this project as
well. It's the same | anguage that you would see if you
were to | ook at any of the other |arge solar projects.

MR HARRI'S: W have one clarification too on the
Bi o i ssues, botany issues. Are we done with botany or can

| have Any clarify?
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HEARI NG OFFI CER KRAMER: One nore tortoise
qguestion for the staff and Ms. Hughson fromthe Mjave
Nati onal Preserve.

Could you tell the Committee whether the preserve
is ready to accept relocated or translocated -- again the
di stinction without neaning in this question -- tortoises?

MS. HUGHSON: This is Debra Hughson, Mj ave
Nati onal Preserve.

I's this question addressed to nme?

HEARI NG OFFI CER KRAMER:  Yes. If you are willing
to answer it.

MS. HUGHSON: W have been tal ki ng about this.

W have had several discussions. W have not arrived at
final or any agreenent.

HEARI NG OFFI CER KRAMER: Do you have an estimate
as to when you m ght?

MS. HUGHSON:  No.

HEARI NG OFFI CER KRAMER: |Is it possible that
you'll be ready the accept tortoises this fall?

MS. HUGHSON: That's coming up fairly quickly.

Li ke |I said, we have been in discussions. W
have had several conference calls and one neeting. W
have not arrived at a consensus on anything of the sort.

HEARI NG OFFI CER KRAMER: Ckay. Does staff have

anything to add to that?
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M5. SANDERS: No.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

So now on to botany. Did you want to go | ast
or -- M. Harris, well, | gather you had no desert
tortoi se witnesses besides the one we spoke to.

MR HARRIS: Correct. That's correct.

DR. CONNOR M. Kramer, this is Mke Connor.

Could I ask an information question? Do | need
to enter ny testinony into evidence or is that automatic?

HEARI NG OFFI CER KRAMER:  No. At the end, we'll
di scuss which exhibits come in and what status, whether
it's testinony or for public conment.

So are you about to | eave us or --

DR. CONNOR: No. I'mfine staying around. |
just wanted to nake sure. | didn't want to niss the
correct time to do it.

HEARI NG OFFI CER KRAMER: No. W are not there
yet.

DR. CONNOR: Thank you.

HEARI NG OFFI CER KRAMER: So, M. Harris, you
normal ly want to go | ast.

MR HARRIS: It's public comment, so |I'd just
like -- Amy Hiss is going to speak after M sa spoke. And
we interrupted in the flow. So thought she coul d provide

her comments now. That would be great.
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MS. HISS: On the androstephium | think what has
been said is adequate already.

MR. HARRI S: \What about the survey?

MS. HISS: Just one point on Bio 18 --

HEARI NG OFFI CER KRAMER: | f you could identify
for the folks on the phone.

M5. HHSS: |I'mAnmy Hss. |'mthe botanical |ead
for the applicant.

And one point on Bio 18, we'd just like to
clarify the sumer/fall survey | anguage in the COC so that
we're clear exactly what that nmeans and where it applies
to on site.

HEARI NG OFFI CER KRAMER: Wi ch condition were we
| ooking at? Ei ghteen?

M5. HISS: Bio 18.

MS. HOLMES: If you can identify specific -- are

you asking a question of our witness? O are you

testifying? |'mvery puzzled about what's goi ng on

MS. HISS: |'mnmaking a coment, is what we woul d
call this.

MR HARRIS: This is Bio 18. | guess it's three,

identification establishnment of special status plant
areas, protection areas. Staff is proposing to add to

word "fall" in there, above "surveys," about hal fway down.

M5. HOLMES: That's one of the changes that was
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made | ast spring that was the subject of the hearing in
March; correct? This is not a new-- so this is not a new
change.

HEARI NG OFFI CER KRAMER: But it's still perfectly
appropriate for themto ask about it.

MS. HOLMES: They can certainly conment on it,
but we had an objection to areas -- to changes that were
made prior to the |ast hearing, given that parties had an
opportunity to --

MR HARRIS: W'Ill provide witten comrents.
didn't nean to take you off task. W wanted to put Msa
on notice that we had concerns about the | anguage and we
think it mght be clarified. W'd like to talk to her
about that. W'Ill do it as comments.

HEARI NG OFFI CER KRAMER: As | said earlier

t hough --

MS. HOLMES: If it's just sinply asking a
guestion of clarification, | don't have an objection the
t hat .

HEARI NG OFFI CER KRAMER  That's one of the main
goals of this sort of neeting being held in person is so
t hat people can have a real-tine dial ogue as opposed to
trying to correspond via basically one set of conments.

So go ahead, M. Harris.

MR. HARRI'S: Any, you want to el aborate on -- you
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were tal king about the |level of surveys when we were
st andi ng out si de.

M5. HISS: | just wanted to clarify that we are
not tal king about protocol |evel intensive surveys using
the 50-foot wide transect across the entire site. | want
to make sure we're not tal king about protocol |eve
surveys.

We are tal king about something nore limted to
the rare plant production areas. And | want sone
clarification on what exactly the expectation is on that
particul ar aspect of the COC. W can talk with Msa and
others and clarify that at a later tine.

MR HARRIS: |If you're prepared to respond.

MR SUBA: | would like it.

MR. HARRI'S: Let have a dial ogue then. That was
Greg' s question.

MS. M LLIRON: That portion nunber three doesn't
specify, for exanple, transect width and things of that
nature, because that's an issue to be worked out within
the special status plant protection and nonitoring plan
that's going to be devel oped.

And that plan basically |ays out all of the
surveys that are done, not just for the special status
pl ant protection areas, but along the linears and al ong

t he boundaries of the project. And that plan will go

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

188
t hrough not only Comm ssion review, but it will be -- wll
col l aborate with other agencies to assess what the
appropriate transect spacing would be at this point.
That's why it's not spelled out here, because there nmay be
certain areas that are --

| guess sone of the things that Greg Suba brought
up about the rain, there may be sone things -- sone
details of that nature that nay be incorporated into that
plan. Mybe there's sone nore dense areas where the
applicant would want to specify a different width or a
different areas. So those kinds of things, we really
don't wite that type of specificity into the condition
itself, because when you get on the ground, you may find
that you need to nake sone changes. So that's not
somet hing that we set here in the condition, but sonething
that we discuss in the conpliance process in collaboration
wi th ot her agenci es.

MR HARRIS: Any, is -- that's good enough. You
understand her intent, | guess?

M5. HISS: | just want to nake sure | understand
that this is not sonething related to post-construction
This is sonething -- post-construction, neaning that we
would Iimt this monitoring to the rare plant protection
areas. This is something you expect to be done prior to

constructi on?
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MS. MLLIRON. For nunber three, identifying
establ i shed special status plant protection areas, the
wording is that to accurately identify boundaries of these
areas that are protection areas, pre-construction
floristic surveys shall be conducted, et cetera. So, yeah
pre-construction. |s that what you're asking about what
woul d be --

MR. DE YOUNG That's what we heard earlier about
the rainfall, whether they're there this year or not.

M5. MLLIRON: What | was nentioning before on
that, if the survey team goes out and there isn't adequate
rainfall to capture and they're finding that the results
are just -- basically the surveys are pointless because
they're not going to detect anything new or they can't
really get ahold of what the vegetation fall conponent is,
then the intent of the condition is not to proceed unti
t he whol e areas covered in a bad year

I think that a decision can be made at this point
whet her or not to halt the surveys until you get nore
rain. And again, that decision would be nmade in the
conpliance phase. O I'mnot sure if you're doing those
surveys now - -

MR DE YOUNG I'Il only hung up on the
pre-construction termnology. It nay not be adequate.

don't want to be held to a requirement pre-construction
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when there's variability in there.

MS. MLLIRON. So naybe there is sone | anguage
t hat you guys coul d propose to deal with that contingency.
You're tal ki ng about the contingency that there isn't
rainfall and your surveys are inconclusive, what then?
That's the situation you would like nore clarification on

MR. DE YOUNG Can we continue construction
within the facility -- as | read it, this has as a m ni num
the mtigated Ivanpah 3 area and the other areas that are
set aside for protection. Not within the heliostat
fields, for exanple. And it's along the gas pipe line
right-of-way. | don't want to have an inpact where
can't begin construction of a facility because we coul dn't
do fall surveys because the plants weren't there.

M5. MLLIRON: In a different area. Right

MR SUBA: | want to clarify that's what I'm
tal ki ng about, too, and the 250-foot parameter. |In those
areas that are where construction is not going on, in
future years, it nmay rain. And we can argue whet her or
not -- debate whether or not it's there or not. But maybe
it cones up and that it's there.

And I'mcurious as to howthat -- if there is a
pl ant that cones up in those areas in the future, it's
there. Howis that not any different than the specia

status plants that you' ve already found in those areas and
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75 percent protection and this kind of thing? Just
because it's not there -- this year, it hasn't rained --
any way. That's what | said before. Just repeating
nysel f.

M5. MLLIRON: | think what would be a good
thing, if you're going to do further coments, to
i ncorporate that, that there should be something witten
into the mtigation plans that deals with an unanti ci pated
di scovery such as that, like what that -- you know,
what ever neasures can be done wi thin confines of not
hol ding up a project or whatever. Sonme kind of |anguage
that you put in there that, if infeasible, it will be
sonmething that's attenpted to avoid or just to deal with
that kind of as a contingency.

We do have a contingency plan, but that's nore if
your mtigation fails to deal with that. W haven't
really | think addressed that in your plan. So | think
that's a good suggestion. That's something -- a section
could be added for that in the mtigation plan.

MR. HARRI' S: Ckay. Thank you. That's a
clarification that's very helpful. W'Il think about that
and capture all that. Thank you

We were just trying to understand your intent,
and that's very hel pful

HEARI NG OFFI CER KRAMER:  Anyt hi ng el se about
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botany? On the tel ephone?

No additional questions or testinony about botany
or comrents? Okay.

Coupl e of housekeeping itenms. M. Hol nes, you
wanted to do -- you still want to have that March 29th
conpil ati on of conditions marked as an exhibit?

M5. HOLMES: Yes. Staff would |like to have the
March 29t h Energy Commi ssion staff's conpilation of

recommrended Conditions of Certification identified as

Exhi bit 317.
MR HARRI'S: Sorry? March 29th?
M5. HOLMES: March 29t h.
MR. HARRI' S: The conpil ation?
M5. HOLMES: Yes.

MR. HARRI S: Thank you

HEARI NG OFFI CER KRAMER:  Any objection to --
we'll get to the objections at the end.

(Ther eupon, the above-referenced docunent

was nmarked for identification by the Hearing

Oficer.)

HEARI NG OFFI CER KRAMER: Let nme get started on
anot her housekeeping item And that's, M. Harris, | know
in the past you've been concerned about the | anguage in
the conditions that in alnost all cases ask that or

required that both -- the phrase was BLM aut hori zed
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of ficer and the CPM approved submttals are conditions.
And we didn't change that in the PMPD.

If there's a fornulation that the parties have
agreed to or can agree to to streanline that, we're
certainly open to trying to achieve that. O perhaps
there can be a -- those requirenents are largely in the
verification. So we could |eave that to the genera
ability of staff to nodify verifications w thout needing
to cone back to the Conmission. So we'd like to hear a
l[ittle bit of comrent on that question

MR, HURSHVAN: You're going to nake ne cone to
the table sooner or later. The BLM --

HEARI NG OFFI CER KRAMER: Pl ease identify
your sel f.

MR. HURSHMAN: This is Tom Hur shman, the BLM
proj ect nanager.

My comments on this, at this point, we are
working with the Energy Commission and with their
identified CPOto create a joint conpliance nonitoring
program such that we're not creating this duplicative
approval process. And | fully anticipate within the next
few weeks we'l|l get a conpliance plan integrated into the
final plan devel opment submitted by Bright Source for the
project so that we can inplenent a joint process together.

HEARI NG OFFI CER KRAMER:  So for instance, you

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

194
m ght del egate your -- whatever abilities you had under
our conditions to the CBO or to the CPMin the appropriate
case?

MR, HURSHVAN: That's correct.

HEARI NG OFFI CER KRAMER: So it sounds then that
we coul d | eave you folks to work that out anopng
yourselves. It doesn't sound as if it's necessary to
change the conditions. O does sonmebody want to tell ne
ot herwi se?

MR. HARRI'S: |'m encouraged, Tom Thank you

I know you guys have heard us on these issues and
it sound like progress. And we understand and appreciate
BLM has the legal obligations. And so they understand our
concerns about duplicative review So | don't see a need
to try to go whol esal e change to the condition | anguage.

I would appreciate the staff trying to resolve the issue.
So thank you.

MS. BELENKY: | do have a quick question. | just
want to nake sure | understand what you said. This hasn't
yet been incorporated in the condition; is that correct?

MR, HURSHVAN: That's correct

MS. BELENKY: And you're proposing a condition
where --

MR, HURSHVAN: No, actually let me rephrase that.

In our final EI'S, we describe the |ikelihood we
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woul d be able to put together this joint process. So when
BLM does get to a record of decision point of view that
will be described in there, and that mtigation neasure
wi || be incorporated.

MS. BELENKY: But the conditions that may be --
this is for Ms. Sanders.

The conditions that have been proposed here, is
this one of the changes that you already proposed or this
is a change you're discussing may cone |ater?

MS. SANDERS: Right now, it says | think nost of
the conditions say report to BLM s authorized officer and
the CPM And so what happens, as Tom has described with
there being a need to change that |anguage, or will there
be a process in place of conpliance to one would nean
conpl i ance to both?

MR, HURSHVAN: Yes. You're confused | can see.

MS. BELENKY: |'m confused, because | don't think
conpliance with conditions in front of the Commission is
the sane as conpliance with conditions that may be in the
raw. And | think under federal |aw that the BLM needs to
at |least review those conditions and can't all ow anot her
agency to approve at various stages. So that why |'m
conf used.

MR, HURSHVAN: Under the process we're going to

create, BLMwi Il enter into an agreenent wi th Bright Source
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as a condition of a right-of-way grants or as a grant of
the raw that will lay out the conpliance program BLM
will identify the same CBO as BLM s del egat ed aut hori zed
officer to the extent that we can for certain things. And
conpliance, the extra eyeballs on the ground assuring
conpliance with appropriate provisions wthin our
right-of-way grant us something we do all the tine on
right-of-way projects. So | don't know if that cones
cl oser.

MS. BELENKY: So you woul d be designating
sonebody - -

MR, HURSHVAN. We're not giving up -- we're not
al l owi ng the Energy Conmi ssion to approve changes to BLM
ri ght-of -way grant process or anything.

MS. BELENKY: That wasn't ny concern. M concern
is that things will cone up after the approval that need
BLMto sign off on them |If those happen, BLMw |l be
signing off on them

MR, HURSHVAN: Yes, we will. Because we're going
to create what we refer to as a variance process. That's
the things we need to figure out with CDC so we don't
dupl i cate processes.

But froma BLM point of view, would identify any
variance that woul d need to be recognized as a change to

what their plan of devel opnent says which are approved by
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BLM

MS. BELENKY: Ckay. Thanks.

HEARI NG OFFI CER KRAMER:  That doesn't sound Iike
a detail of federal |aw that we need to mcro-nmanage from
a State agency.

That is the last bit of housekeeping details
had.

Do any of the parties wish to make any additiona
comments? And then after that we will take any public
conment that we might have. And then we will talk about
goi ng forward.

MS. HOLMES: When do you want to nove in our
exhi bits?

HEARI NG OFFI CER KRAMER:  And then we'll talk
about the exhibits as well.

So any additional coments on any of the topics
or any other general coments fromany of the parties?

Do we have any nenbers of the public who wish to
make public comments? Okay.

Then let's go to the exhibits. | may have to
work a little slowy.

Fromthe applicant, | just have Exhibit 90, which
was the FDOC Revision C, as in Charlie. That was already
admtted this nmorning by the Conmittee's order

Fromthe staff, we have Exhibit 316, which was
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staff's July 30th filing with the several sub-parts
related to the biological conditions.

And then we have Exhibit 317, which was staff's
March 29, 2010, conpilation of conditions as were agreed
upon as of that tine.

And that's it fromstaff, isn't it?

M5. HOLMES: That's correct.

HEARI NG OFFI CER KRAMER:  This is where |'m going
to sl ow down.

Fromthe Sierra C ub, we have Exhibit 613
proposed, which is -- sorry. 613 we were going to | eave

out because that's duplicate. But | will put it in as a

duplicate copy of the Gowan and Berry study. You'll see
it inthe list, but you'll also see just for recordkeeping
you'll see it was not adnitted, because it was a
duplicate.

614 is the Berry only progress report for 2009.
There's no date on it. |It's approximately 60 pages. Last
page bei ng bl ank.

Exhibit 615 is an e-mail fromKristen Berry to
Clarence Everly, subject: Tortoise health research
project, dated April 29, 2009.

Exhi bit 616 is an article | gather, "Points of
View' -- that's the title of the -- sorry. Let me strike

t hat .

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The article is calle

dy

"Rel ocati on

and Transl ocati on of Anphi bians and Reptil es:

Conservation Strategies at Wrk?" The author

Kennet h Dodd and Richard Seigle. So it |ooks
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Repatriation
Are they
ing are

like it's in

t he publication Perpital ogica and copyrighted and dated

1991.

Exhibit 617 is review article call ed,

"Suitability of Anphibians and Reptiles for

Transl ocation.”™ The authors are Jennifer Germano and

Phillip Bishop, dated 2009 is the day of the vol une.

Is that the extent of Sierra Cub's exhibits?

MS. SMTH. Yes, M.

HEARI NG OFFI CER KRAMER

Connor, we have his additiona
given -- it was given a numnbe

two pages updat ed.

Kr amer .

r.

testinony whic

And then from Dr.

h was not

It's 521. And that is

And then we have Exhibit 522 is a February 11

letter to George Meckfessel

of the BLM maki ng conments on

the draft EIS for this project and the draft California

Desert Conservation Area Pl an Amendnent.

Dr. Connor, that appears also to have been

attached to the next exhibit;
DR. CONNOR: It is.

mailed it in.

is that correct?

didn't realize until |

HEARI NG OFFI CER KRAMER  Ckay. So
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just strike exhibit or |eave 522 out; correct?

DR. CONNOR:  Yeah.

HEARI NG OFFI CER KRAMER: So we won't change the
nunberi ng because it's all nunbered and peopl e nay have
started to rely upon that.

But Exhibit 523 is a May 31st letter to M.
Meckfessell again fromDr. Connor. And it's coments on
the -- regarding the supplenental draft EIS for the
| vanpah sol ar project. And it happens to contain a copy
or -- as an attachment of the February 1 letter --
February 11, 2010 letter | mentioned a nonent ago.

And that was it fromyou, right Dr. Connor?

DR. CONNOR  That's correct.

HEARI NG OFFI CER KRAMER:  Ckay. And then
Ms. Bel enky, we have -- your exhibits are summari zed on
your comments docket.

You have 945 is the Gowen and Berry study.
That's the version that we intend to use if we're going to
have one of them cone in.

And Exhi bit 950 was Hagerty and Tracy, a
followup report fromthe Scientific Advisory Comittee
neeting, genetic structure of Mjave desert tortoise.

Exhi bit 951 is a DRECP I ndependent Science
Advi sors public review draft recommendati ons dated August

2010.
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And 952 was the testinony of Il eene Anderson
regardi ng significant changes to the proposed project and
its mitigations and decl arati ons.

Is that the extent of your exhibits?

MS. BELENKY: Yes. Thank you.

HEARI NG OFFI CER KRAMER: | think that just |eaves
M. Suba.

MR. SUBA: All references in ny testinony are
exhibits that | have already subnmitted

HEARI NG OFFI CER KRAMER:  Are you suggesting we
can just treat yours as comment or argunent?

MR SUBA: Well, if you're asking ne this
guestion you asked me before whether it should be conment
or testinmony, I'Il give you the same answer. |It's
testimony w thout any additional exhibits.

HEARI NG OFFI CER KRAMER: (Ckay. So then that
woul d be exhibit --

MR, SUBA: 1,014, | think.

HEARI NG OFFI CER KRAMER: Nope. That one is
taken. It was this would be Exhibit 1016. Did | miss
anyone?

MR HARRIS: M. Kramer, there's another exhibit
that was referred to by staff, which was a nenorandum t hat
tal ked about the msidentification of the flower that

Caryn likes to say the nane of and | can't say it --
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andr ost ephi um
MS. HOLMES: Androstephium
MR. HARRI' S: Thank you. And Mesa nentioned that

menorandum W probably should get that into the record

as wel | .
HEARI NG OFFI CER KRAMER: Do you have a copy of
t hat ?
M5. HOLMES: | believe we do.
MS. SANDERS: That's one of our attachments.
MR HARRIS: Is it an attachnment to your staff --
M5. SANDERS: Yes.
MR HARRIS: It will be an attachnment to what you
file.

>

SANDERS: Right. It's going to be an
attachnent.

M5. HOLMES: | think he wants a nunber now.

MR. HARRI'S: W have 20 copies, but there is a
typo init. | can hand correct those and resend the
corrected version.

HEARI NG OFFI CER KRAMER:  So you're providing
their exhibit?

MS. HOLMES: It's actually their exhibit. They
had indicated to us they had msidentified the plant. And
to we relied on that. And | just suggested to M. Harris

it would be useful to close the I oop on this and make sure
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MR HARRIS: It's a menmo fromCHZM HILL to file
her e.

HEARI NG OFFI CER KRAMER: Wiy don't we neke that
M. Harris' Number 91.

MR HARRIS: W'Il serve that electronically as
we speak here. | have it now.

HEARI NG OFFI CER KRAMER:  Just ever so brief
description of it for my notes.

MR. HARRI' S:  Menorandum prepared by Amy Hiss to
John Carrier. |It's dated --

MS. HI SS: August 24th, today.

MR. HARRI S: Revised date of August 24th. And
the subject is the msidentification of the flower Caryn
likes to say.

M5. HOLMES: New Latin nane.

MR HARRI'S: Jesuit taught you better than ne.

HEARI NG OFFI CER KRAMER: (Okay. So we have
Exhibit 91. Any objections to receiving that? That's
adnm tted today.

(Ther eupon, the above referenced docunent

was admtted by the Hearing O ficer.)

203

HEARI NG OFFI CER KRAMER: W have staff's Exhibits

316 and 17. Any objections to receiving those? Seeing

none, those are received today.
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(Ther eupon the above-referenced docunent

was adnmitted into evidence by the Hearing

Oficer.)

HEARI NG OFFI CER KRAMER: We have the Sierra
Club's Exhibits 613 is not going to be received because it
was a duplicate

We have 614 through 617.

M5. SM TH:  Through 617, yes.

HEARI NG OFFI CER KRAMER:  Any obj ection?

MR. HARRI' S: Those the ones that were not part of
the FO A request. | believe they're prior docunents. W
accept those as public coment.

M5. SMTH: M. Kramer, from ny experience here,
the Commttee has al ways encouraged full disclosure and as
much information in the record as possible.

Agai n, this has been sonmewhat of a noving target.
In light of all the information, we've done additiona
research. There's no question these are not part of the
FO A request. W' ve been working hard to | earn as nuch as
possi bl e about this issue. So that's why we are offering
some additional studies at this tinme.

MR HARRI'S: W have no objection to these coning
in as public comrent.

HEARI NG OFFI CER KRAMER:  The 614, which is foll ow

up -- well I'"mnot sure the relationship to the other
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docunent, but it's another progress report on tortoises
for 2009 fromDr. Berry. AmI| correct that that cane with
the FO A request?

M5. SMTH: Correct.

HEARI NG OFFI CER KRAMER: So that 614 will be in
as testinony.

(Thereupon the above-referenced docunent

was adnitted into evidence by the Hearing

Oficer.)

HEARI NG OFFI CER KRAMER:  And the renai nders
are -- these are just journal articles and perhaps they've
i nforned the expert testinmony which has cone in as
testinmony, but by thenselves without the ability to
cross-exam ne the authors given the timng issues, we will
simply bring those in as coment.

M5. SMTH: It's an odd standard since we haven't
been bringing any of the authors of the studies in to
cross-exam ne. W' ve tal ked about bringing Dr. Berry, in
and hopefully that will happen. But she hasn't been
of fered yet.

HEARI NG OFFI CER KRAMER:  Tonorrow. Actually.

She coul dn't cone today.
M5. SMTH. That's excellent.
HEARI NG OFFI CER KRAMER: But not on this case.

VWell, we can bring themin to the extent they explain the
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expert opinions that are based upon them but not for the
truth of the matters they're asserting that we haven't
recei ved specific testinony about.

MS. SMTH. As foundational supportive
information on the nmerits of translocation | think that's
accept abl e.

HEARI NG OFFI CER KRAMER: So 614 is evi dence.

615 to 617 are foundation for expert opinion. 1Is
there any conments?

MR HARRIS: |I'mhappy if Goria is happy.

M5. SMTH. That's fine.

HEARI NG OFFI CER KRAMER: (Okay. Any objection to
recei ving those on that basis? Seeing none, those are
admtted, as | just explained today.

(Ther eupon the above-referenced docunent

was adnmitted into evidence by the Hearing

Oficer.)

M5. HOLMES: Hearing Oficer Kramer, can you
expl ain what you nean by the difference between evidence
and foundation? |'mthinking of our rules of evidence and
I"'mhaving a little bit of trouble.

HEARI NG OFFI CER KRAMER: | think what |'m doing
is telling you how the Cormittee's -- how nuch wei ght the
Conmittee is giving.

M5. HOLMES: Things are in the record, and you
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are giving a preview of the anmount of weight that you
m ght give to sonething? Because Ms. Smith is absolutely
correct that all parties have put in exhibits and they've
been introduced into the record w thout providing the
authors. And | think that we, in npst cases, explained
how we relied upon them |If what you are doing is just
confirming that that's been the practice of the
Conmi ssion, | understand what your ruling is.

HEARI NG OFFI CER KRAMER: And to be fair, sone of
t hese documents are really thick, and they were provided
just the other day. So it would be unfair for sonebody to
try to pull a chestnut, if you will, out of one of the
footnotes of these docunments and their briefs with, at
this point, no notice or opportunity to really respond for
t he other parties.

MS. HOLMES: It would be fair to say the anount
of wei ght you give them depends upon the length of tine
the party provided for review before they suggested them
or nmoved theminto evidence?

HEARI NG OFFI CER KRAMER: That's not -- that's can
be an el enent.

MS. HOLMES: |1'mjust trying to understand.

MR, HARRIS: One of the things you said is really
i mportant. You said -- and provided testinony explaining

how you used t hose docunents. And in this case, the
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witten testinony is just a list of the docunents. There
was oral testinony --

M5. HOLMES: | understand. | just want to make
sure that our record is tidy. That's all.

MR. HARRI'S: You and ne both, thank you.

HEARI NG OFFI CER KRAMER: It's certainly full.

Exhi bit 521, Dr. Connor's testinony, and which
was two pages, and then Exhibit 523, his comment letter to
the BLM draft and suppl enental .

Any objection to receiving those?

Dr. Connor, | just pulled up the list here and
we'll stick with your nunbers, but was there an Exhibit
520 that you're aware of ? Because there is none on the
exhibit list right now.

DR. CONNOR: | thought there was.

HEARI NG OFFI CER KRAMER: Wl |, if you think there
was one, informus in your coments. Because the exhibit
list is mssing it.

DR. CONNOR:  Ckay.

HEARI NG OFFI CER KRAMER:  Heari ng no obj ecti ons,
Exhi bits 521 and 523 are accepted into evi dence today.

(Thereupon the above-referenced docunent

was adnitted into evidence by the Hearing

Oficer.)

HEARI NG OFFI CER KRAMER:  Center for Biol ogical
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Diversity, 949, 950, 951, 952, any objections to receiving
t hose?

MR HARRIS: Gve ne a nonment, please.

952 is Ms. Anderson's file?

HEARI NG OFFI CER KRAMER:  Her testinony, yes.

MR, HARRI'S: The other ones though are docunents
to rely upon those in her witten testinony?

MS. BELENKY: Yes.

HEARI NG OFFI CER KRAMER: And 949 is that Gowan
and Berry study that we certainly discussed quite a bit.
And it was of great interest to the Conmmittee, having
heard about it in other places.

Ms. Bel enky while he's thinking, it |ooks Iike
we're mssing a 948.

M5. BELENKY:  You know, there was -- the |ast
exhibit list I could find had a 948 on it. But it was not
described and | couldn't figure out what it was. So we
m ght have ski pped one nunber.

HEARI NG OFFI CER KRAMER: Doesn't sound |ike
you'll miss it.

MS. BELENKY: | wasn't sure. |'ll double-check.

HEARI NG OFFI CER KRAMER: | f you decide you're
mssing it, actually give ne a call and we'll try to
figure out what happened if you decide you're nissing it.

MS. BELENKY: Ckay.
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HEARI NG OFFI CER KRAMER: M. Harris?

MR HARRIS: M quick word search confirns she
does reference all those in her testinony. So that's what
she relied on in preparing testinony.

HEARI NG OFFI CER KRAMER: 949 to 952, any
obj ections? Seeing none, those are admitted today.

(Thereupon the above-referenced docunent

was adnitted into evidence by the Hearing

Oficer.)

HEARI NG OFFI CER KRAMER:  Finally, M. Suba, |
bel i eve Exhibit 1016, which was his additional testinony.

M. Harris, are you renew ng your objection to it
conmng in as anything nore than public conment?

MR HARRI'S: Yeah. | think this so. This |ooks
like argument to me. Yes, | renew that.

HEARI NG OFFI CER KRAMER:  And any ot her coments
fromthe other parties? W agree that it does sound |ike
argunent. And so we will of had -- having been marked and
di scussed, we will mark it, but it will conme in as
argunent and public coment rather than as testinony.

MR, SUBA: Does it still have an exhibit nunber?

HEARI NG OFFI CER KRAMER:  Yes. 1016.

(Ther eupon the above-referenced docunent

was adnmitted into evidence by the Hearing

Oficer.)
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HEARI NG OFFI CER KRAMER: | think that exhausts
all the exhibits.

M5. HOLMES: Not quite. First of all, | guess
woul d ask if the Conmttee would take official notice of
the foll owi ng Environnmental |npact Statenent.

HEARI NG OFFI CER KRAMER: W certainly can
entertain that.

Any obj ections?

MR, HARRI'S: That's fine docunment. Thank you

M5. HOLMES: Finally, in preparing its changes to
the Conditions of Certification, which we had hoped to
file by today but did not, we had relied on three
addi ti onal docunents. One is the draft biologica
opi nion. Another is the translocation guidance fromU. S
Fish and Wldlife Service. And another is a docunent |'lI
have to ask Ms. Sanders, because | don't know what it is.
Sonet hi ng about preparing for any action within the range
of the Mjave desert tortoise.

And now | understand there's the docunent that we
referred to with respect to how the raven fee was
devel oped. Looks like there were two raven fee docunents.

"Il let Ms. Sanders sunmarize them and then the
Conmittee can decide since they're federal docunents -- |
guess it would be a question whether we want official

notice or her to explain how she relied on themin her
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testinmony. | don't think it matters.

Susan, would you m nd expl ai ni ng what those
documents are?

MS. SANDERS: The docunent that you just went
t hr ough?

MS. HOLMES: Right.

MS. SANDERS: Okay. They include the draft
bi ol ogi cal opinion, which was out in April 2010, which we
tal ked about quite a bit today and M. Croft al so
di scussed.

HEARI NG OFFI CER KRAMER: Do you have a day of the
nonth for that too?

MS. SANDERS: | do. Renenber, it's the wong
year. April 26th, 2009. But it should be April 26th,
2010. It says 26 on the nenmorandum random

The preparing for any action that may occur
within the range of the Mjave desert tortoise 2010 field
season, US Fish and Wldlife Service, that's the protoco
for doing surveys the new updated protocol. That's on the
website. The Ventura Fish and Wldlife Ofice website is
what's currently used now.

HEARI NG OFFI CER KRAMER: This is the next
document ?

M5. SANDERS:  Yes.

HEARI NG OFFI CER KRAMER:  |'1] get the exact title

EHLERT BUSI NESS GROUP (916) 851-5976
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MS. SANDERS: The U.S. Fish and Wldlife Service

Envi ronnental Assessnent to Inplenment a Desert Tortoise

Recovery Pl an Task: Reduce Commobn Raven Predation on the

Desert Tortoise. And the date on that | can't renenber,

but | think it's 2009.

Then there's two of the documents we're just

goi ng to conbine and subnit as one. These last few that |

mentioned are in support of the raven fee. One of themis

called U.S. Fish and WIldlife Service Renewabl e Energy

Devel opnent and Common Raven Predation on the Desert

Tortoi se summary, dated May 2010

And then a second docunment: Cost Allocation

Met hodol ogy for |nplenentation of the Regional Raven

Managenent Plan, July 9th, 2010.

MS. HOLMES: Since these are all governnent

publications, they are appropriate, | prefer official

notice. O | think Ms. Sanders has expl ai ned how she

relied on themin her testinmony. So that may be yet

another distinction without a difference. So if we could

have those marked as exhibit and entered | think that

woul d be appropri ate.

HEARI NG OFFI CER KRAMER: The |l ast two were

conbi ned?
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M5. HOLMES: Yes.

MR. HARRI'S: These are docunents we are going to
take official notice of, Caryn; is that right?

M5. HOLMES: The Commi ssion can and the Committee
has the ability of take official notice of them | agree.

MS. BELENKY: |'msorry. | didn't think he asked
for objections yet.

MR, HARRIS: | was asking for clarification
Sorry. |I'mnot objecting. | just wanted to nake sure how
they were coning in.

| have anot her question about official notice.
nean, is it the Commttee's position that if a docunent
isn't listed for a official notice right here you can't
site the comments on the PWPD?

M5. HOLMES: |'mtrying to be cautious. [|I'm
trying to Ensure that to the extent the Comm ssion or any
other party wants to rely on the docunent, \W've gone
through the formal steps to make sure it's part of the
record.

MR. HARRI S: W have no objection to taking
official notice. But if the staff can e-nmail copies --

M5. HOLMES: The docunents thensel ves are the
URLs where they can be found. They're vol um nous.

MR HARRIS: Al the other reason to take

official notice than make them exhibits.

EHLERT BUSI NESS GROUP (916) 851-5976
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MS. BELENKY: Did you ask for objections? |
don't want this to go further without ny getting to
di scuss --

HEARI NG OFFI CER KRAMER: Now is the tinme for
obj ecti ons.

MS. BELENKY: W don't object to nost of those.
However, the draft biol ogical opinion was not provided to
all the parties in this matter. And to the extent that
you relied on it in your testinony, we still had never
seen it, and we still haven't seen it.

So to the extent that you want to submt that
into the record, we would |ike to have an opportunity to
ook at it and to rebut statenents that you' ve nade and
reliance on.

HEARI NG OFFI CER KRAMER: Wl 1, we're not planning
on having any nore testinony.

MS. BELENKY: Then they shoul d have provided it
before the evidentiary hearing. The draft is not
available to the public. This is not an officially
noti ceabl e docunent. And it is not publicly available.
The ot her docunents we have no problemw th. They are
probably available and, in fact, we're pretty well aware
of nost of them

HEARI NG OFFI CER KRAMER: Wl |, it's not clear to

me it underm nes the testinony.

EHLERT BUSI NESS GROUP (916) 851-5976
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MS. SANDERS: | think it's fine. | just wanted
to provide as nuch information as possible to the
Conmittee.

I think one of the nain reasons | put it in there
was because it gave you insight as to what kind of
neasures the Fish and Wldlife Service was taking to
protect desert tortoise in the process of translocation.

It provided an updated estimate using this new nethodol ogy
as to what the densities were at the lvanpah site.

So that was all useful information. But there's
nothing in my testinony that is indispensable, anything
|'ve said today. So | think we're fine with that if you

object to it, at least fromny perspective.

MS. BELENKY: | think it would be provided as
public comment then as you were saying. | mean, this is a
docurment that we -- it is a draft document. |t was not
publicly available. 1t has not been provided to the

parties.

MS. HOLMES: W're withdrawing to have it
identified as an exhibit.

HEARI NG OFFI CER KRAMER: (Okay. So then the draft
is off the Iist.

So we have the four other itenms. As | recall,
what we did at the end of the one of the |last hearings was

the applicant circulated a list of documents that were

EHLERT BUSI NESS GROUP (916) 851-5976
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proposed for official notice with the links. So if staff
could do that with a nore precise description, but we wll
take -- are there any other objections to comment?

DR CONNOR: M. Kramer, M chael Connor

As far as the 2010 protocol docunent is
concerned, Fish and Wldlife Service replaced that on an
annual basis. So may be nore appropriate to actually
e-mail it to the parties. | don't think it's that large a
file.

M5. SANDERS: It's not.

HEARI NG OFFI CER KRAMER:  They' || produce that one
as a -- circulate that directly rather than a link. And
if staff could give just the Conmittee one printed copy of
themso we -- to avoid that kind of problem then we'll
have one in the box in case we can no longer find it
el ectronically.

M5. HOLMES: We'll do that.

HEARI NG OFFI CER KRAMER: W wi |l take official
noti ce of those four docunents.

We did forget -- no, we already brought in
Exhi bit 1100. That's the Hof frman report. That was
brought in as public coment this norning. So we're
covered on that.

So as far as | can tell, | think that's all the

exhibits we need to discuss.

EHLERT BUSI NESS GROUP (916) 851-5976
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Did | mss anything?

Seei ng or hearing none, any final thoughts from
the parties?

When the comment period ends, we'll start
consi dering the comrents you provided. Wen the coment
peri od does end, we will review all the comments and
deci de the proper forumto respond to them And it may
take the formof -- could be as sinple as a nore than one
page errata to the PMPD or it may require a little nore
than that. But until we see the conmments, we cannot say
for sure.

The current notice has the hearing of the

busi ness neeting on Septenber 15th. And unless there is a

reason to change that, we'll assuming that will be the
day. And you will receive the revised docunent at somne
point prior to that. |If we do need to change it, then
there will be another notice. But to predict exactly what
will need to happen at this point will be specul ation and
not hel pful.

So are there any other final issues that parties
wi sh to raise?

MR HARRI'S: Just want to understand we have for
the parties the next event is the Septenber 2nd coments
on the PMPD

HEARI NG OFFI CER KRAMER:  Ri ght .

EHLERT BUSI NESS GROUP (916) 851-5976
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MR HARRIS: That's the last thing we'll be
filing as a group, and then PMPD thereafter

HEARI NG OFFI CER KRAMER: Yes. And if you have
proposed changes to conditions, like | said earlier, we
were hoping that we could have a di al ogue and resol ve
conments on those proposals.

But if you could circulate themearlier than the
final day so that the others would have a chance to
address themin their final comments, that m ght provide
us with a little bit better discussion to help us resolve
any remai ning conflicts in the proposals.

And | gather staff already doing that very
shortly with theirs, which probably will be the bul k of
t he proposals.

So any final conments?

MR HARRI'S: Just fromthe applicant, we want to
hold the 15th date. W are going to start noving desert
tortoi se hopefully November 15th -- Septenber. |'msorry.
By want to hold the Septenber 15th date, and we'll do
what ever we can to nmake that happen. W' ve got processes
underway right now that allow us to nove desert tortoise
this fall. And that date is very inportant to us. So
t hank you.

HEARI NG OFFI CER KRAMER:  Thank you al |

Conmi ssi on Byr on.
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COW SSI ONER BYRON: M. Boyd, did you want to
say anything before we break?

COW SSI ONER BOYD:  Thank everybody for this
It's been actually quite helpful to ne. And in the face
of all the other stuff we're doing, | imagine it's hard to
keep it sorted out one fromthe other

COW SSI ONER BYRON:  In fact, I'd like to thank
you for your participation today. W all have rather
substantial case |oads. There's just not enough waki ng
hours in the day right now.

But thank all the parties certainly for your
prof essionalism your speed, and your patience which was
taxed to sone extent today. And | appreciate that.

We are | ooking forward getting all public
conmments and your conments by Septenber 2nd, 2010. And as
was stated earlier, the plan is to nove this towards a
Septenber 15th full Conm ssion hearing.

Thank you for being here today. W'IIl be
adj our ned.

(Ther eupon the Comm ssion adjourned at 5:05 p.m)
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CERTI FI CATE OF REPORTER
I, TIFFANY C. KRAFT, a Certified Shorthand
Reporter of the State of California, and Registered
Pr of essi onal Reporter, do hereby certify:
That | am a disinterested person herein; that the
foregoing hearing was reported in shorthand by ne,
Tiffany C. Kraft, a Certified Shorthand Reporter of the
State of California, and thereafter transcribed into
typewriting.
| further certify that | amnot of counsel or
attorney for any of the parties to said hearing nor in any
way interested in the outcone of said hearing.
IN WTNESS WHEREOF, | have hereunto set ny hand

this 27th day of August, 2010.

TI FFANY C. KRAFT, CSR, RPR
Certified Shorthand Reporter

Li cense No. 12277
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